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NPEOAUC/NTOBUE

TpaguiMOHHO ceMeliHble NPABOOTHOIIEHMS MEXAY po-
OUTEIAMU U HECOBEPIIEHHONETHUMM JeTbMM aCCOLUUPYIOTCA
¢ arMocdepoil JOMAIIHEero yiTa, B3aVIMHOI JII0OBY U yBaXke-
HUS, TOOPOXKeNaTeNbHOCTI He3aBUCUMO OT BO3pacTa M YuciIa
JeTel, MaTepyaabHOTO U COLIVIA/IBHOTO IOJIOKEH POSUTENIEN.
OpHako coBpeMeHHbBIe peanit 3a4acTyi0 TeMOHCTPUPYIOT 00-
LIECTBY BONMIOIIE C/Iy4ay KaK POSUTENIbCKOM, TaK U JETCKOMN
YKeCTOKOCTI, OTHOe Ge3pasinyye poguTesneil K cyabbe pebeH-
Ka, €r0 BOCIIUTAaHNIO U COLEPXKaHUIO.

Hapo nmpusHath, 4TO AelCTBYIOIIEE POCCUIICKOE 3aKOHO-
JaTeNIbCTBO MpefyCMaTpUBAET LIEJIbI PANL MEP OTPAcC/IeBOM OT-
BETCTBEHHOCTH, IIPYMEHAEMBIX K POAUTENAM, YKITOHAIOMMCA
OT MCIIO/THEHVSI POAMUTEIbCKIX 005S3aHHOCTE MM HEHA/|IeXKa-
MM 06pa3oM OCYILECTB/ISIONIIM CBOU POAUTENbCKUE paBa.
CooTBeTcTBYyIOLME BOIIPOCHl B MIOCTOSHHOM PEXMME BBICTY-
IAI0T 00'bEKTOM HAyYHOI JVICKYCCUY, B TOM YICIIE U C YI€TOM
VI3MEHEHV MO3ULNY 3aKOHOJATe I VI IPABONPUMEHNUTENEN.

K coxarnennio, pogureny JOIMYCKAIOT U 3/I0YIOTpebIeHe
POIOVUTENbCKYMY IIPaBaMy B TOW WK MHON (popMe, UTO TakKe
BJIEYET COOTBETCTBYIOIIME IpaBoOBble mocnencteusa. Cnemyer
OTMETUTD, YTO IOHATHE U CONEPKaHME KATETOPUM «3JI0YIIO-
TpebneHne poaUTEeIbCKIMY IIPaBaMI» B ONIPele/IeHHO CTelle-
HI y>Ke UCC/IElOBAHbI NPENCTABUTENAMI COBPEMEHHON HayKuU
CEeMEITHOrO IpaBa.
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Mpeaucnosue “

Teopus nHTepeca B ceMeilHOM ITpaBe IOCTOSIHHO oboraia-
€TCSl HOBBIMM CY>X/JJ€HUAMM U Pe3y/IbTaTaMy Hay4HbIX M3bICKaA-
HI1, B TOM 4JC/Ie ¥ B cdepe IPaBOOTHOIIEHUIT MeX/y PORUTe-
JIIMU U I€TBMIL.

OpHako 3a mpefenaMy BHMMaHMA YY€HBIX OCTAIOTCA BO-
IIPOCHI 3/I0YIIOTPeOIeHNs PORUTENAMI He TONBKO 1 He CTONb-
KO CBOMMM IIpaBaMU, CKO/IbKO MHTepecoM. IIpencraBnsercs,
YTO MMEHHO YaCTHbIE€ MHTEPECHI MY>KUMHbI U JKEHIIVHBI, IIPU-
3HaHHBIX POANUTEIIAIMM pebeHKa VIV TONIbKO IPeTeHYONIVX Ha
TAaKOJ CTaTyC NPV PasINYHbIX IOPUANIECKN 3HAUMMbIX 006CTO-
ATENIbCTBAX, ONPENeNAI0T POPMBI U COTiep>KaHe COOTBETCTBY-
IOLVIX IIPAaBOOTHOLIEHUIA.

[Ipn sToM peiicTByIOlIee 3aKOHOAATENbCTBO (PAKTIUIECKN
MO3BOJIAET POAUTENAM IIPAaBOMEPHO [eliCTBOBaThb, 3/I0YIIO-
TpeO/IAA IpK 3TOM COOCTBEHHBIMU 3TOMCTUYHBIMYU MHTEpeca-
MM, aOCOTIIOTHO He COOTHOCSIVIMMUCS 110 CYTU C MHTepecaMu
pebeHKa, 11, 4TO BIIO/IHE BO3MOXKHO, JjaKe IPOTUBOpPEYalIIMI
uHTepecaM pebeHKa. B To ke BpeMs 3akoHO#aTenb B CT. 64
CemeitHoro kopekca Poccuiickoit @epepanyu’' (manee — CK
P®) ycraHoBUI MMIlepaTuBHOe Ipepnucanue: «Poxgurenu He
BIIpaBe IPEJCTAB/IATD MHTEPECHI IeTell, €C/IV OPTaHOM OIEKN U
IIOIIEYNTENbCTBA YCTAaHOBJIEHO, YTO MEXY MHTEpecaMul poju-
TeJIeN U ieTell MMEIOTCA IPOTUBOPEYNA».

ITo HameMy MHEHMIO, B HACTOsALIEE BpeMA CYLECTBYET I10-
TPeOHOCTD He TOJIBKO B IPOOJ/DKEHNN MCCIEOBAHA BOIIPOCa
COOTHOIIIEHNS HTEPECOB POAMUTENEI U JIeTeN, B TOM 4UC/IE U
C TOYKM 3PEHMA CYLIECTBYIOLMX IIPOTUBOPEYNIA, HO U B pas-
paboTKe caMOCTOATE/IbHOTO HAIIpaB/IeHNs B HayKe CeMeTHOrO

1 «Cewmeitnblil komekc Poccutickoit @epmepannm» ot 29.12.1995 Ne 223-

@3 (pex. or 03.08.2018) // Poccmiickas rasera. Ne 17. 27.01.1996.
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3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX
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MEXAY POAUTENAMMU U [ETbMMU

IpaBa — TEOPUM 3/I0YHOTPeOIeHNST MHTEPEeCOM B CEeMENHBIX
IIPaBOOTHOIIEHNUAX MEXAY POJUTENSAMU U e TbMIL.

YuuTbiBasg B3auUMOJEICTBYE, B3aMOOOYCTIOBIEHHOCTD 1
B3aMIMOJIOIIOTHEH) e YaCTHBIX U IyO/IMYHBIX HTEPECOB B Me-
XaHM3Me CeMeJTHO-IIPaBOBOTO pPeryIMpoBaHMsA, IIOJIaraeM He-
00XOMMBIM PACIIMPUTD Ipefe/ibl 00beKTa UCCIeSOBaHMs,
0003HaYUB POOIEMATUKY YCUIEHNUS TyO/INYHO-IPABOBBIX I'a-
paHTuit obecrieyeHns IpaB 1 MHTEPeCOB pebeHKa B ceMbe IIpu
SIBHOM 3JIOYIOTPeO/IeHNN POJUTE/SIMA CBOMM MHTEPECOM B
JINMYHBIX HEMMYIECTBEHHBIX ¥ MMYIEeCTBEHHBIX OTHOIIEHMUSX
B CeMbe.

Hacrosmas MoHorpadus JeMOHCTpUPYeT abCOMIOTHO HO-
BBI€ /I COBPEMEHHOII HayKJ CeMeTHOTO [IpaBa UIeV U Te3MCHI
TEOPUMN 3/I0YNOTPeO/IeHNs IHTEPECOM; CONEP>KUT aBTOPCKOe
BUJIeH/e BO3MOXKHBIX IPEANOCHIIOK, GOPM ¥ IIPAaBOBBIX IO-
CTIE[ICTBMIL 3/10yNIOTPeO/IEHUsT POAUTEAMYU CBOUM MHTEPECOM
B CEeMeJTHBIX IIPAaBOOTHOLIEHISIX; TEOPETUIeCKOe 000CHOBaHIEe
HEeOOXOMMOCT COBEPIIEHCTBOBAHNS OT/e/IbHBIX ITOTIO>KEHMIT
JIeTICTBYIOIIET0 3aKOHOMATENbCTBA U TeHeHINT GopMupoBa-
HIISI COOTBETCTBYIOLIEI TPaBOIPUMEHUTETBHON IPAKTUKHA.



ABAI

MHTepecbl pebeHKa B cembe
KaK 06beKT rocyaapcTBEHHOW NOIUTUKMU
M poAUTeNbCKOM 3a60Tbl:
Luenu u pesynbrat BO34eincTema

CoBpeMeHHOe COCTOsIHME 00IecTBa XapaKTepU3yeTcs U3-
MEHEHMEM MOPa/JbHO-HPABCTBEHHBIX UJEAJIOB, IIPUOPUTETOB
NIYXOBHOJI KyJIbTYPbl ¥ MEHTa/NINUTeTa B LienoM. IIpuyem Hemb-
351 OJHO3HAYHO OLIEHMBATh IIPOMCXOAAIIEe U YKe MMeIOIecs
HEKOTOpble MOCTEACTBMA B BUJE JeBa/lbBalluyl LIEHHOCTEN 1
HPaBCTBEHHBIX YCTAaHOBOK KaK OTpUIATe/IbHbIE 110 CBOEH CyTH
ABJIEHNA. DTO 0O'BEKTVBHBIN IIPOLIeCcC, 0OYCTIOB/ICHHBI B TOM
41ICTIe M 97IeMeHTapHbIMM 3aKOHaMM pasBuUTHUA. VIsMeHeHuA 1o-
JUTUYECKUX, COLMATbHO-9KOHOMMYECKUX YCIOBUII B HalleM
roCyfapcTBe 3a IOC/IEHIOn YeTBEPTh BeKa HALIIM OTPaKeHMe
U B «<OCHOBHOJI sT4elike 00IjecTBa» — ceMbe. VIHCTUTYT ceMbl,
HOYKaJTyil, IPUHSJI Ha ce0s1 «OCHOBHOM yZiap» 9KOHOMMIYECKIX
pedopMm u conmanbHbIX Ipeobpa3oBaHUIL.

Cormacumcea ¢ H.C. PyMAHIIEBOIT B TOM, YTO «COBPEMEHHasA
ceMbs 4acTo POpPMUPYeTCS U CYLIECTBYeT B YCIOBUAX UTHO-
PUPOBaHMSA TPAAMIVIOHHBIX HPAaBCTBEHHBIX U CEMEHbIX LIeH-
HOCTeJ, IpeoOnajlaHNs TaK HA3bIBA€MOIO 3KOHOMMYECKOIO
3TOM3Ma, TO €CTb HeXKeJlaHMA YIeHOB CeMbM NOAYMHUTD CBOM
COOCTBEHHBIIT MHTEPeC MIHTEPEeCaM CEMbM B LIeTIOM» .

> Pymanuyesa H.C. [TpaBOOTHOLIEHNS CYIIPYTOB ¥ OBIBLINX CYIIPYTOB IO

IPeflOCTABNIEHNIO MATEPUATILHOTO CONEPYKAHNUA MO 3aKOHOATeNbCTBY
Poccniickoit Gemepanuu u cTpaH OMVKHETO 3apy0exbs (CpaBHUTENb-
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He BpaBasdch B ommcaHue U XapaKTepUCTUKY NPUUUH U
IPEJIIOChIIOK, MOXKHO YBEPEHHO 3aBUTD, UTO CEMbsA yTpaTh/Ia
POJIb ¥ 3HAYEHNE COLMAIbHOTO MHCTUTYTA KaK Ceprl peann-
3al[Myl YaCTHBIX MHTEPECOB IPaXKAaH U 00beKTa BO3JeVICTBI
yO6/IMYHBIX IHTEPECOB OJHOBPEeMeHHO. be3ycioBHO, B 3Hauu-
Te/IbHOJ CTeNeHN 3TO KOCHY/IOCh MMEeHHO jieTell. Kak muurer
10.®. becnanos: «IIpo6nembl mpaB pebeHka B HOBBIX COLIM-
a/IbHO-9KOHOMUYECKNX YCTOBUAX OOOCTPUIINCDH, ITOTIOXKEHNE
pebeHKa, Kak OCTaBIIerocs 6e3 MoledyeHus poguTenei, Tak u
pebeHKa B HEIIO/THOI CeMbe CTao KpaiiHe HeOIaromnomyYHbIM.
[Topoit u B ONHOJ ceMbe HapYIIAIOTCA IIpaBa pebeHKa. ..»>.

OcosHaHMe roCyapCcTBOM ITI06a/IbHOTO YPOBHA Ipobie-
MBI IIOBJIEKJIO 3a CO00I1 pa3paboTKy psifa Mep, HalpaB/IeHHbBIX
Ha M3MEHEeHNe CJIOKMBILENCA CUTYaly, U IpexXe BCero Ma-
TepUaTbHYI0 TMOANEP)KKY OTAEeIbHBIX KaTeropuit cemel (MHO-
TOfIETHBIE CEMbJM, MOJIOfIbIE CEMbM, CEMbM, BOCHUTHIBAIOLIE
pebeHKa-MHBAIN/A, IIPYEeMHBbIE CEMbM U T. I1.).

Ormetum «HanmoHanbHyI0 cTpaTeruio JeiiCTBUII B MH-
Tepecax piereit Ha 2012-2017 roppl», yTBEPXK/IEHHYI0 YKa3oM
[Tpesupenta PO ot 1 mionsa 2012 r. Ne 761*. 3ameTnm, 4ToO, He-
CMOTpsI Ha yKa3aHMe 1|e/IeBOJ IPYINIIbl peanusalyuy rocyjgap-
CTBEHHOI CeMEeNHOM IIOMUTUKU — «OAeT», MOJ0KeHMs HeIlo-
cpenctBeHHO CTparernm 1 JOKYMEHTOB, pa3pabOTaHHBIX BO
ucronHeHne camort CTpaTerny, HalpaBjIeHbl Ha obecredeHne

HO-TIPaBOBOE UCC/IEOBaHNE): aBTOpedepar JUCC. ... KaHA. OPU/.HayK.
M., 2012.C. 11.

3 Becnanos FO.®. CemeitHO-IpaBOBOE ITONIOXKeHMe peberKa B Poccuiickoit
Depeparyn. 2-e u3g., nepepad. u gor. M.: [Tpocmekt, 2014. C. 6.

Ykas IIpesupenta PO or 01.06.2012 Ne 761 «O HanmonanbHoli cTpa-
TeTUM JIeICTBUII B MHTepecax gmereil Ha 2012-2017 rogwi» // C3 PO.
04.06.2012. Ne 23. Cr. 2994.
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NHTepecbl pebeHKa B cemMbe Kak 06beKT rocyaapCcTBEHHOM MOMUTUKU

o R o Tasall
N poAWUTENbCKON 3a60Tbl: LiesIn U pe3ynbTaT BO3AENCTBUA

VHTEPECOB CeMbU B II€JIOM ¥ MHTEPECOB OTJe/bHBIX U/IeHOB
CEMBIL.

B cooTBeTcTBMM C IJIAHOM MEpPOIPUATUI IO peannsa-
uun HaumonanbHoit Crparernm B MHTepecax JieTeil BpeMeH-
HOVl pabodeil rpymnmoi 6pita moprorosnaeHa Konuemmus co-
BEpPILIEHCTBOBAHMS CEMEITHOTO 3aKoHofarenbcTBa. Obpatum
BHMMaHIE, YTO 3TO IPOTPAaMMHBIN JOKYMEHT, HO B HEM YETKO
0003HaYeH IpeiMeT COBEPIIEHCTBOBAHMS — CEMEITHOE 3aKOHO-
IaTenbCTBO.

Ha Ham B31/1s171, 9T0 3Ha4MMBIit HAKT C TOYKYU 3PEHNUs pea-
NM3ALVY TOCYAapCTBEHHOTO MHTepeca B 0becriedyeHnn mpas u
VHTEPECOB JIeTeil KaK YWIEHOB CEMbU U 00IIeCTBa B I[eJIOM.

HenbsaHeoTMeTUTDb M ellle ONVIH JOKYMEHT. PacniopsikeHeM
ITpaButenbcTBa PO ot 25 aBrycta 2014 1. Ne 1618-p 651712 yTBEp-
kneHa KoHLenumsa rocylapcTBEHHON CEMENHONM IONMUTUKA B
Poccuiickoit @enepanun Ha nepuog o 2025 ropa’. OcHOBHaA
1e/b, JeKnapupyemasa KoHneniyer, — 3alinuTa ceMbi.

Ilepmop mcnonHenusa nonoxenuit CrpaTerny 03HaAMeHO-
BaJICI BHECEHMEM psAJa M3MEHEHMI U JOIOJIHEHUI, Ipexse
Bcero, B CemeltHbll kogekc Poccuiickoit Pepepannm Kak oc-
HOBHOM MCTOYHUK CEMENHOIo 3aKOHOAATENIbCTBA. 3aMETUM,
YTO MPOLECC IIeT M UJIeT B HACTOsALee BpeMs OYeHb aKTUBHO:
IATHA/LATh pa3 ObUIM BHECEHBI HEOOXO/MIMbIe TIOIIPABKY B Ha-
3BAHHDBIN MICTOYHMK, BK/II0YAA KaK PEIaKIMIOHHO-TEXHNYECKIE
KOPPEeKTUBBI, He BAMAIONINE HA MEXaHU3M CeMeHO-IIPaBOBO-
TO peryIMpoBaHusA, TaK M CYIIHOCTHbIe u3MeHeHusA. [Tomaraem
HEOOXOMMBIM OTMETUTH HEKOTOpPbIe HOBIIECTBA, JA0BI COOT-

> Pacmopspxenne IIpaBurenncrBa PO ot 25.08.2014 Ne 1618-p «O6
yTBep>xaeHnn KoHIeNnum rocygapCcTBEHHON CEeMENHO ITOIUTH-
k1 B Poccmiickoit @epepaunn Ha nepuop mo 2025 roma» // C3 PO.
01.09.2014. Ne 35. Cr. 4811.
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HECTU MePBI 110 peanmsaluny roCyfapCTBEHHON CEMEHOM I10-
JIATVIKY Y paciyipeHye ceprl IpeMeTa CeMeiTHOTO IIpaBa Kak
OTPAC/IM NPaBa U 3aKOHOMATE/IbCTBA.

Henb3sa ocTaBuTh 3a npepienaMm NCCIefOBaHNA ABHYIO I10-
IIBITKY PacClIMpPEHNA IIPeJMeTa CEMETHO-TIPAaBOBOTO PEryInpo-
BaHMA 3a CYET TAK HA3bIBAEMOTO COLIMAIbHOIO 3aKOHOATENIb-
crBa. IIpnynHa TOro KpoeTcs, 0O4eBUIHO, B IIOHVMAHNY CEMbU
KaK COLIa/JIbHOTO MHCTUTYTA, YTO, OJHAKO, HE JO/DKHO IIpU-
BOJVUTD K «Pa3MbIBAaHMIO» IIPEAMETA CEMEHOTO IIpaBa KaK OT-
paciu npaBa. He Bce oTHOLIEHNA 1 HE MEX/Y BCEMU YleHaMU
CeMbJ BXOJAT B cepy ceMellHO-IIPaBOBOTO PeryIMpOBaHNA.
B wactHOCTM, mpaBwIa, IpefycMaTpuBaloliye ImpaBa 1 00s1-
3aHHOCTY POJMUTENIEN IO BOCIUTAHUIO U COMEP)KAHUIO JIETEN,
obecriedeHNI0 NIPaB ¥ MHTEPECOB MOC/IETHNUX B MEAVIIIVHCKIIX,
00pa3oBaTeIbHBIX, TPYFAOBBIX I MHOKECTBE MHBIX IIPaBOOTHO-
LIEHWI, COflep>KATCA B CIEMa/IbHBIX OTPAC/IEBbIX MICTOYHMKAX.

Taxyum 06pa3oM, KOHCTaHTa CTPYKTYPbI CEMEITHOTO IIPaBo-
OTHOUIEHNA MEX/Y POANUTENAMNI U IETbMI ONIpeeNAeT CTPYK-
TYpy U COfiep>KaHMe SPYIMX OTPAaC/IeBbIX IIPAaBOOTHOLIEHMIA C
y4acTueM POJUTENeN U JeTell, OGHAKO PEeryauMpoBaHue COOT-
BETCTBYIOLMX OTHOILIEHNIT HAXOAUTCA BHE IIpefMeTa CEMENHO-
ro Ipasa.

[TepBpIM 1mIarom, KOTOpBIN, IO HalleMy MHEHMUIO, ABHO
CBUJIETENIBCTBYET O CMELIEHNN TPaHMUI] IpeaMeTa CeMeNHO-
ro npaBa, ABnAeTcsa PefgepanbHblil 3aKOH OT 2 monda 2013 1.
Ne 167-®3. HasBaHHbII 3aKOH pononHui cT. 65 CK PO nys-
KTOM 4 cnepyomero cogep>xanus: «IIpu ocymecTsneHnnn po-
IUTENbCKNX IpaB poguTeny (Inia, NX 3aMeHsIe) IME0T
IIpaBO Ha OKa3aHle UM COLEVICTBUA B IIPEJOCTABIEHNN CEMbe
MEIVLIMHCKOMN, ICUXOIOTUYECKOMN, MeJarorn4ecKon, 0puamn-
YECKOJ, COIMAIbHOI ITOMOILN. YCTOBUSA U NOPANOK OKa3aHUA

10 |
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N poAWUTENbCKON 3a60Tbl: LiesIn U pe3ynbTaT BO3AENCTBUA

COIeIICTBYsI B IIPEOCTABIEHNY YKa3aHHOI IIOMOII! OTIpefie-
JNAI0TCA 3aKOHOZATeNnbcTBOM Poccmiickoit Pepepanum o co-
nyanbHOM obcmyxmBanum»®. IIpasa JI.IO. Muxeesa B ToM,
YTO «J/If TOTO, YTOOBI BOCIIONIBb30BATHCA TAKUM IIPABOM, HY K-
HO IIPOSIBUTDH CBOIO JOOPYIO BOJIO, & 3HAYUT, 0€3 OCO3HAHMS
YIPEYHOCTHU CBOETro MOBEeJEeHNUA CO CTOPOHBI B3POC/IOTO 1 Jie-
€CII0COOHOTO YeTIOBeKa HUKAKIe Mepbl €r0 “CONPOBOX/ICHNS
He cpaborator. IIpencTaBinAercs, 4To 3TOT IpUMep SCHO Je-
MOHCTpUPYET I[e(beKTbI COBPEMEHHDIX 3aKOHOJAaTE€/IbHbIX MEP,
HOfOMpaeMbIX MHTYUTUBHO (Heb3sl NMPUHYAUTENTbHO — Ja-
BajiTe OIpPOOyeM JOOPOBOIBHO) M CTPASAIOIINX U3PSJHBIM
HaTePHAIN3MOM» .

Takym 06pa3om, OTHOLIEHVA MeX/Ly TOCYAAPCTBOM B JINIIE
COOTBETCTBYIOLINX YIIOMTHOMOYEHHBIX B TOJ MM MHOI cdepe
OPraHOB M POAUTENISIMH, BOCIIATHIBAIOIIVMY pebeHKa (ceMbeit),
nonyyuau (GopMmar COLMAaIbHOrO OOCTY>KMBaHUA. 3aMeTUM,
9TO M JO, U IOC/Ie IPUHATUA Ha3sBaHHOTO 3aKOHA POJVITENN,
€TV ¥ IHbIE YWIEHbI CEMbU MMM U IMEIOT BO3MOXKHOCTD I10-
NTydeHNsl YKasaHHbIX BMIOB IIOMOIIM B CIy4YasX M HOPSKe,
IIPeyCMOTPEHHBIX JIeJICTBYIOIIMM 3aKOHOZIaTe/IbCTBOM. B uem
XKe CMBIC/I HoBOBBeneHV:A? [IpencTaBisgercs, 4TO TeM caMbIM
TOCY/JapCTBO peajn30Bajo B OYEpeNHON pa3 CBOIl MHTepeC B
PEryIMpoOBaHUM CEMETHBIX OTHOIICHMIT MEeX/Y POSUTELIMU 1
IIeTbMU, CYIIeCTBEHHO PACLIVPVB OCHOBAHMA U IPeeIbl CBO-

¢ ®@epepanbHbIil 3ak0oH 0T 02.07.2013 Ne 167-P3 «O BHeceHUM M3MeHe-

HIIL B OT/Ie/IbHbIE 3aKOHOfaTe/bHbIe akThl Poccuiickoit Pefeparinu 1o
BOIIPOCaM YCTPOJICTBA [IeTel-CUPOT I ieTell, OCTaBLINXCs 6e3 morede-
HuA poputenein» // C3 P®. 08.07.2013. Ne 27. Cr. 3459.

Muxeesa JLIO. PasBuTme pOCCHIICKOTO CEMEHOTO 3aKOHOJaTeNlb-
crBa // Kogudukanmsa poccuiickoro gactHoro npasa 2017 / ITox pen.
I1.B. Kpamennnunxosa. M.: CraryT, 2017. C. 242.
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€ro BMelllaTe/IbCTBA B YaCTHBIE J[e/la CEMbM C 1IeIbI0 0Oecrede-
HUS TIPAB ¥ MHTEPECOB JIETEIL.

OpraHbl OmeKky U IONEYUTENbCTBA, obmamas u 6e3 TOro
IINPOKUMM TTOTHOMOYMSAMU B cepe CeMelTHbIX OTHOLIEHUIA,
B paMKax «COLMA/JIbHOTO OOCTY>KMBaHNSI» MOTYUYVIN IIPAKTHU-
YeCK) He OTPaHMYEHHBIIT HIYeM «KapT-OlaHII» Ha yJacTue B
YKU3HY KOHKPETHOI CEMbH, TIOCKOIBKY II0 JOTOBOPY COLMAIb-
HOTO OOCITy)XMBaHUA QakTUYeCcKy IPUHUMAIOT Ha cebs 00s-
3aHHOCTHU POJMTENIE TI0 BOCIUTAHUIO U COIEPXKAHUIO JIeTel
IPY COXPaHEHUM COOTBETCTBYIOLIVX IIPaB M 00sI3aHHOCTEN Y
ponuTeneii.

BosHukarolee mpu 3TOM IPABOOTHOIIEHME MOXXHO OXa-
pPaKTepU30BaTh KaK HOBBIIl BUJ CEMENHOTO MPABOOTHOIIEHS
C TOYKU 3peHNs], IIPeX/ie BCETO, CYO'beKTHOTO COCTAaBa, a TAK)XKe
COOTHOIIIEHNUsI TIPaB U 0OSI3aHHOCTE OPTAaHOB OMEKU U TIOTIe-
YNTE/IbCTBA U POJUTENEN B IIPOLIeCCe OCYIIeCTBICHUS TOCIe]-
HUMU CBOUX POJUTENbCKIX TIPAB.

Ha Ham B31715171, aHanmM3upyemasi HOpMa, OTHOCTBIO COOT-
BETCTBYIOLASA LIe/IAM U 3ajayaM IOCYHAApPCTBEHHON CEMENHO
HOMUTUKY KaK ¢popMe BbIpaKeHMsI MyOIMYHOTO MHTepeca, 3a-
BYa/IMPOBAHHO PACLIMPUIA IIPEIMET CEMEITHOTO IIpaBa I 3aKo-
HOJIaTe/IbCTBA, UCIIONb3Ys GOPMYIY «HEOOXOAMMOCTD 0becIie-
JYeHUs TIPUOPUTETA NHTEPECOB e TET».

B KOHTeKCTe HAIIMX PacCy)X[eHUI 3aJaliMCsl BOIIPOCOM,
COOTBETCTBYET /1M peannsanusi Ha3BaHHBIX Mep Lie/sIM TOoCy-
[apCTBEHHOIT CEMEITHOI TIOMUTUKM, PEIIAETCS /TN, B YACTHOCTH,
3ajava obecriedeHnst MHTEPeCoB jeTell. [la, HO ¢ TOYKM 3peHusI
COL[MATbHON MONMUTHUKY. PeOGeHOK, KOTOPBIiT 0cTajcs 6e3 more-
JYeHVsI POfIUTENIelt, HOMydaeT BO3SMOXKHOCTh HAXOAUTHCS B 00-
CTaHOBKE CEMEITHOTO BOCIIUTAHNSI, €r0 BOCIIUTATENN ITOTTYYa0T
3a 9TO MaTepuanbHOe moolpenne. OqHAKO BO3ZHUKAOIE TPU
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9TOM OTHOLIEHVSI COCTABIISAIOT IPeIMeT PeryIMpOBaHNUs NHOM
OTpacIyM IpaBa ¥ 3aKOHOJATE/IbCTBA, CMEXHON C CEMENHDIM, a
VIMEHHO OTPac/IM IIpaBa COLATbHOIO 00ecredeHnsl.

VIMeHHO 9TuM, Ha Hall B3IIAM, ¥ OOBACHIETCS OMMO0Y-
HOCTB BbIBOZIOB A.l. AxMenoBa: «IIpeficTaB/isieTcss BO3MOXKHBIM
B psifie C/Ty4aeB PacCMaTpPMBaTh CEMbIO B KaueCTBE CaAMOCTOs-
TE/IbHOTO CYO'beKTa IPpakJaHCKOro IpaBa (Halpumep, B ClIydyae
C IIpaBOM Ha MaTepPUHCKMIT (CeMelHbIl) KanuTan). <...> B nep-
BYIO O4epe/ib YKpeIlIeH)e CeMbM CBA3aHO C <...> HOATOTOBKON
TOCYJapCTBOM COLMA/NBbHONM 6ashl IjIs1 MaJOMMYIIMX, MHOTO-
JIETHBIX CeMeil, a TaK)Ke pelleHNs COIMaTbHO-9KOHOMIYECKIX
npo6eM. be3ycnoBHO, penIo>KeHHbIe YaCTHOIIPABOBBIE CIIO-
COOBI YKpeIUIeHNs CeMb) He MCKITIOYAIOT IYOMMYHBIX Mep ee
HOJIIeP)KKY, 3HaYeHNe KOTOPBIX CylecTBeHHee»® . [ToguepKkHeM
ellle pas: CIefyeT YeTKO pas/IndaTbh ceMeliHOe IIPaBO U IIPaBO
COLMA/ILHOTO ObecIieyeHns, 0COOEHHO B KOHTEKCTEe VCIIOIHe-
HVIST POJUTENIbCKUX IIPaB U 00s13aHHOCTeIT. B cooTBeTCTBMM CO
c1. 38 Koncturynum Poccnmiickoit @epepanun’, 3abora o fe-
TSX, MX BOCIIMTaHME — paBHOE IIPAaBO ¥ 00SI3aHHOCTb POUTE-
Jelt, Y4TO IpefIonaraeT Hajaudye IPU3HAKOB He TONBKO (Min
He «CTO/IbKO»?) BO3MOXKHOTO, HO M JIOJDKHOTO B IIOBEJIEHUN
ponuTenei NCXOAA U3 VHTEPEeCOoB fieTell. B To ke BpeMsa mare-
PMHCTBO U [IETCTBO, CEMbs HAXOJATCS IIOJ 3aIlUTON TOCYAap-

8 Axmedos A.A. YKpelsieHMe ceMbM KaK OCHOBHOE HAvYaloO CEMEIHOTO

3aKoHoziaTenbcTBa // BectHuk CapaToOBCKON I0PUANYECKOI aKaIeMIN.
2016. Ne 3. C. 29.

«Koucturyums Poccusickoit @eneparum» (IpuHATa BCEHAPOJHBIM TO-
nocoBaHueM 12.12.1993) (¢ y4eToM IONMpPaBOK, BHECEHHBIX 3aKOHAMMU
P® o mompaskax k Koncrturyuum PP or 30.12.2008 Ne 6-OK3, or
30.12.2008 Ne 7-®OK3, ot 05.02.2014 Ne 2-®K3, or 21.07.2014 Ne 11-
®K3) // Cobpanne 3akoHopatenbcTsa PO. 04.08.2014. Ne 31.
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CTBA, YTO OIpefie/isAeT BEKTOP U COfep>KaHle FOCyapCTBEHHOI
CeMeIHOM HOMUTHKY, ITyOIMYHOTO MHTepeca B oOecredeHnn
IIpaB ¥l MHTEPECOB JIeTeN, IPEX/ie BCETO, B IIpeJie/laX CeMEITHbIX
IIPAaBOOTHOILIEHUIL.

ITo muennio H.P. A3u3oBoil, HecMOTpPs Ha TIO3UTVBHbIE TEH-
OEeHLUI Pa3BUTUsA TOCYJApPCTBEHHONM CeMENHON IOMUTUKU II0
YKPEIUIEHUIO COBPEMEHHOM POCCUICKON CEMbMU, «IIPUXOAUTCA
IpU3HaBaTh TOT (aKT, YTO IAHHAS IOUTUKA TIPY BCEX ee Heco-
MHEHHBIX IUTFOCaX — OT (PMHAHCHPYEMBIX JIbIOT [0 HaJIOTOBBIX I10-
cmabyieHnit — O CUX 0P B ITO/IHO Mepe He OTBeYaeT HU MHTepe-
caM CeMbl, HY MIHTepecaM TOCYAapcTBa»'®. DTOT aBTOp yKa3bIBa-
eT CIIpaBel/IMBO U Ha TO, YTO «OPTaHbl FOCYJAPCTBEHHOI BIACTU
noyryac 6pocaroTcs 13 KpaitHOCTU B KPAITHOCTD: TO OTPaHNYVBAs
CeMeJTHYIO MOUTUKY pelleHVeM Ipo0ieM «ceMblt 11 Opaka», TO
BK/IIOYasl B Hee pellleHye PAKTIIeCKy BCeX IMPpobieM colyab-
HO-9KOHOMIYECKOTO Pa3BUTIA CTPAHBI 11 €€ PEIMOHOB» '

ITo HameMy MHEHMIO, PACCY>K/IEHNA O IOHATUN CEMbJ MO-
TYT OBITH JOIIO/IHEHBI HOBOJ MAeel VICXOf U3 0003HaYeHHO
TEOPUY 37I0YIOTPEOTIEeHNISI MHTEPECOM.

Tak, ofHMM 13 OCHOBaHIIT BO3HMKHOBEHNA IPAaBOOTHOIIIE-
HUI MEXJY POOUTENAMM U JIETbMU BBICTYIIA€T YChIHOBJIEHUE
pebeHKa. 3aMeTVM, YTO B OTHOLIEHUY CYOBEKTHOIO COCTaBa
BO3MOYKHOTO IPaBOOTHOIIEHMS 3aKOHOJATe/Ib YCTAHABINBAET
VIMIIEpaTMBHOE MpaBmIo: «JInija, He cocTOAIMEe MEXAY co00It
B OpaKxe, He MOTYT COBMECTHO YCBIHOBUTD OfJHOTO 1 TOTO JKe pe-
6enka» (1. 4 ct. 127 CK P®). BesycnoBHo, 3akoHOIaTeNNb PyKO-
BOJCTBOBAJICA UJEEN COXPAaHEHUs TPaULIMOHHBIX CEMEIHbIX

0 Asuzosa H.P. TocymapcTBeHHas1 ceMeliHast IIOJIUTHKA HA COBPEMEHHOM

JTale pasBUTHUA POCCUIICKOTO rocymapcTsa // ColyanbHoe BOCINUTA-
Hue. 2016. Ne 1. C. 37.

1 Tam xe. C. 38.
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N pOAMTENbCKOM 3a60Tbl: e U pesynbTaT BO3LeNcTBMA “

IIEeHHOCTe 11, KaK MUHUMYM, IPVHIMIIOM BOCIIUTaHNSA pebeH-
Ka B IIOJIHOV CeMbe, ITie POAUTENN OFHOBPEMEHHO ABJAIOTCA U
CyIIpyramMu I10 OTHOIIEHNIO SPYT K SPYTY.

Pacmmpenne cdepbl nIpyMeHeHUs BCIIOMOTATe/NTbHBIX pe-
MPOAYKTUBHBIX TEXHOJIOTMIA, YTO, IO HAILIEMY MHEHUIO, TaK-
)K€ CBUJIETENIbCTBYET O IPUOPUTETE MHTEPECOB MY>KYMHBI U
JKEHI[MHBI, HAMEPEBAIOINXCA peann30BaTh peNpOAyKTUBHbIE
paBa, 0003HAYNIO 3HAUMMBIIL J/II TEOPUU CEMEIHOTO IIpaBa
Bonpoc. B wactHocTH, cormacHo 1. 3 cT. 55 @efgepanbHOro 3a-
kKoHa «O6 0CHOBax OXpaHBI 3I0POBbs IpaxkiaH B Poccuiickoit
Denepanym»'?, « My>k4rHa U >KEHIVHA, KaK COCTOSIINE, TaK U
He cocroslye B Opake, MMEIOT NIPaBO Ha IPUMEHEHVe BCIIO-
MOTaTe/IbHBIX PENPOAYKTVBHBIX TEXHOJIOTMII NpU HaIN4IUU
000107HOT0 MHPOPMUPOBAHHOTO COITIACKA Ha MENUIITHCKOEe
BMelIaTenbcTBO. OMHOKaA KEHIIMHA TaK)Ke MMeeT IIPaBo Ha
IIpMMEHEHME BCIIOMOTaTe/IbHbIX PENPOAYKTUBHBIX TEXHOMOT UM
PV Ha/IM4uy ee MTHPOPMUPOBAHHOTO COI/IACKs Ha MEINIIMH-
CKOe BMelaTenbCcTBO». He sAcHO, HaMepeHHO WM CIy4aitHo,
HO 3aKOHOJaTe/Ib He yKas3a/l B TEKCTE HOPMBI NPU3HAK «MEX-
1y co60Ji» MPUMEHUTENBHO K CYNPYXeCKOMY CTaTyCy IOTEH-
I[VIa/IbHBIX MAIVIEHTOB MEAVIIIHCKOI ycmyru. Takum o6pasom,
MY>K4YMHa U JKEeHILJHA, KaK COCTOAILNE, TaK ¥ He COCTOALIE B
Opake MeXXAy co00if, MOTYT BBICTYIIATD 3aKa34MKaMMU 110 IOTO-
BOPY OKa3aHVA MEIULIVIHCKON YCIIYITH, BCIEACTBYE Y€TO CTAaHYT
POAUTENAMIU OFHOTO ¥ TOTO ke pebeHKa.

B npuHIIIe He MCK/TIOUEH TaKO¥ BapyaHT pOPMMUPOBAHNS
POAUTENBCKOTO NMPABOOTHOIIEHNA NPY YCTAaHOBIEHUM OTL[OB-
CTBa KaK B [MIHICTPATUBHOM, TaK U B CyAeOHOM HOpsfIKe, 00

2 OepepanpHblit 3akoH oT 21.11.2011 Ne 323-O3 (pexn. ot 03.08.2018)
«O6 ocHOBax OXpaHbI 3[lOPOBbs IpaxkaH B Poccuiickoit Peneparyi»
// Poccmiickast raseta. Ne 263. 23.11.2011.
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3TOM pedYb IOJ/leT BO BTOPOII ITIaBe HACTOsIIell MOHOTpadu.
OpmHako B JaHHOI YaCTV UCCIEeNOBaHMA TI0JlaraeM BO3MOXKHBIM
U HeoOXO/IMBIM 00paTuTh BHUMAaHME Ha TO, YTO CEMbsI U PO-
IUTENbCKOE IIPABOOTHOIIICHNE B €€ IIpefie/lax MOryT (OopMUpo-
BaTbCA VICK/TIOYUTEIbHO B COOTBETCTBUY C YaCTHBIMU MHTEpe-
CaMI MY>KYMHBI ¥ )KEHIIVHBL.

Cnepyer ykasaTb ellle OfMH IPOTPaMMHBIN TOKYMEHT —
Crpateruto passutus Bocnnutanusa B Poccuiickoit @enepannn
Ha nepuoy, o 2025 roma®. TocymapcTBo 0603HayaeT BOCINUTA-
HUe JleTeil KaK CTpaTerMuecKuil oOIjeHaI[MOHATbHBIN MPHUO-
putet. IIpu aTOM nofep>kKka UMEHHO CEMETHOTO BOCIIMTAHMS
HO3UIMOHMPYETCA KaK OJHO 13 OCHOBHBIX HAaIlpaBJIeHUII pa3-
BUTHUSA BOCIUTAHNA U BK/IIOYAeT He TONbKO COJeVICTBIE YKpe-
TIJIEHUIO CEMbMU, HO U, YTO, Ha HAIIl B3IJIAA]], BeCbMa 3HAYMMO, 3a-
IIATY IIPUOPUTETHOTO ITpaBa pofiuTesIell Ha BOCIUTAHNE IeTel
nepey BCeMM TPETbYIMMY JIMITAMIA.

[TonaraeM HeOOXOAVMBIM ellle pPa3 MOAYEPKHYTh COLMAlIb-
HYI0 3HAQYMMOCTb yKas3aHHOro Tesuca CrpaTermm: yumTbiBad,
YTO JeliCTBYIOlIee 3aKOHO/ATeNIbCTBO IIpeAyCMaTpMBaeT B Ka-
YeCcTBe CEeMEeHOTO BOCIMUTAHMSA U OIEKY, U MOIeYUTeTbCTBO,
U IPMEMHYI0 CEMBIO, 11 Jla’ke BPEeMEHHYI0 Ilepefiady feTell Ha
BOCHNTAHNE B CEMbJ TpaKlaH'!, BO3HMKaeT IpobeMa 3aImu-
Tbl NIPEMMYIIECTBEHHOIO IIpaBa POAMTENell MpU BPeMEHHOM
BOCIIUTAHUY peOeHKa MHBIM JIMIIOM, paspelieHns KOH(IKTa

3 Crpaterus passutusi Bocnutanus B Poccuiickoit Oegepanuu go 2025

roga. Y1B. Pacnopsixennem Ilpasutensctsa Poccniickoit ®enepanym
ot 29 masa 2015 roga Ne 996-p // C3 P®. 2015. Ne 23. Cr. 3357

ITocranosnenne IlpasurtenbcTBa Poccuiickoit @enepanuu ot 19 mas
2009 roga Ne 432 «O BpeMeHHOI nepefiade JieTeil, HaXOAAIMXCA B Op-
TaHM3AIVAX JUIA JleTeil-CUPOT U JIeTell, ocTaBlMXcs 6e3 IonedeHns
ponuTeneii, B ceMbl I'PakJaH, IOCTOSHHO IPOXMBAKOIIMX Ha TEPPUTO-
pun Poccuiickoit @epepauym» // Poccuiickas rasera. Ne 94. 27.05.2009.
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JaCTHBIX MHTEPECOB POAUTENIEI, TN, TPUHABLINX pebeHKa Ha
BOCIIUTaHNe, U IyO/IMYHOTO MHTEPeca TOCYAapCTBa, peansye-
MOTO B I€SITeTbHOCTY OPTaHOB OIIEKY U MTOIIeYNTENbCTBA.

HecmoTpst Ha oOIpee/ieHHYI0 M30MPOBAHHOCTD CEMbMU
KaK s4YeiiKy OOIIecTBa, COBEPLUIEHHO BEPHO IOAYEPKUBAET
E.A. TaTapuHIleBa aKTyaIbHOCTb HEV3MEHHOTO BO BPeMeH! I10-
cTynara: «3aMHTepecOBaHHOCTh TOCYAPCTBA B IOTHOLIEHHOM
CeMeITHOM BOCIIUTAaHUM pebeHKa BBICTYIIAET, C OFHOI CTOPOHBI,
CTUMYNMPYOLIM (BaKTOPOM [UIs PORUTENEN, VCIIOTMHSIOMINX
CBOM POJUTENIbCKIE TIpaBa U 00s13aHHOCTY HAJIeXaInM obpa-
30M, ¥ OTPaHNYMBAIOLINM (HAKTOPOM — IJIsI POJITETIElt, 370y IIO-
TPeOIAIOINX CBOMMI POUTEIbCKIMI IIPABaMIA, — C IPYTOi»'>.

Kak yxe oTMedanoch, HpefMETOM OCHOBHOI 3a00ThI
poxuTenelt DODKHO OBITh oOOecriedeHMe WMHTEPECOB JETell.
BblsBIeHMe CYIHOCTYM, OCOOEHHOCTel MHTepecoB pebeHKa
MMeeT 3HadyeHue IpPeXJe BCEro MOTOMY, YTO «MHTEpec» Kak
IpaBOBasi KaTeropusi HpeJCTaB/sgeT SIAPO IPAaBOBOTO pery-
NUPOBAHMsI, OIpeJieNsieT ero HallpaBJieHNne, VMeollee BIIOJTHE
OIIpesie/ieHHble e/, Pajiyl JOCTVDKEHUSI KOTOPBIX CYLIECTBYET
Ta VIV MHasi IpaBoBasi HopMa's.

Teopust uHTepeca B ceMeiTHOM IIpaBe, B TOM YIC/Ie B IIpa-
BOOTHOILIEHNUAX II0 CEMETHOMY BOCIMTAHUIO JieTell, B HayKe
cemeriHoro npasa npeznctasiaeHa O.10. VinpuHoI, 10 MHEHUIO
KOTOPOIJI, «MHTepechl pebeHKa — 3TO CYObeKTMBHO OOYCIOB-
JleHHas1 TOTPeOHOCTh pebeHKa B OIarONpUATHBIX YCIOBUAX
ero CylleCTBOBaHMsI, HaXOAsasi 0ObeKTUBHOE BBIPaXKeHNE B

1 Tamapunyesa E.A. TIpo6reMbl COOTHOLIEHNS YaCTHBIX M ITYOINYHBIX

MHTEPECOB B IIPAaBOOTHOLIEHNMAX CEMETHOTO BOCIMTAHNS : MOHOTPa-
¢us. M.: OHUTHU-TAHA: 3akon u npaso, 2017. C. 14.

Mnvuna O.JO. VInTepechl pebeHKa B ceMeiHOM IpaBe Poccuiickoir
Depepaunn. M.: Topopen, 2006. C. 13.
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peanyusanuy pofUTEIsIMYU CBOUX IIPaB M 00s3aHHOCTEI, Ipef-
YCMOTPEHHBIX CEMEHBIM 3aKOHOJaTe/IbCTBOM»' .

CornacHo JaHHOMY OIIpeJie/IeHNIO0, BHYTPY MOHATHSA «MH-
Tepechl pebeHKa» MOXKHO YCIOBHO BBIJIENTUTD CyObeKTVBHBIN
U 00beKTUBHBIN acreKTbl. CyObeKTMBHBIN aCHeKT CBS3AH C
HOTPeOHOCTBIO pebeHKa B OTaroNpUsATHBIX YCTIOBUAX XXU3HNA.
OOBEeKTUBHBII aCIIeKT CBS3aH C Te€M, YTO MHTepechl pebeHKa
BBICTYNAIOT KpPUTEpUEM OLIEHK)M KadecTBa OCYIIEeCTBICHNA
POIOUTENSIMU UX IpaB U 00sg3aHHOCTEI B 06/1aCTV BOCIIMTA-
HuA fieteil. IloMyMo 3TOrO, yHOB/IETBOpPEHME HMOTPEOHOCTU
pebeHKa B ONpeJie/IeHHBIX YCIOBUAX JKM3HY MIMeeT He CaMo-
CTOATe/IbHOE 3HaueHNe, a BBICTYIAeT B KadecTBe CPeAcTBa
obecriedeHys1 €ro 61aronoNTyYHOrO Pa3BUTHS U TOJATOTOBKMU K
CaMOCTOATE/IbHOM XU3HI.

Cormacumcsa ¢ O.10. VinbuHOM 1 B TOM, 4TO MCIIO/NIb30BA-
Hue B HopMmax CeMeitHOro kogekca PO moHATHA «MHTEpeCH
pebeHKa» MO3BOMAET YTBEP)KAaTh O HAIMYUY CBOEOOpasHOI
00beKTUBHON GopMbI faHHOTO Kputepua. CyobeKTUBHOE CO-
IepKaHVe IOHATHS «MHTepechl pebeHKa» nMeeT GpopMaabHOe
omperie/ieHNe B KAaTErOpMsX «MHeHUe peOEHKa» M «Coryacue
pe6énkar. Peub uaét o monoxxenmsx CemertHoro kopekca PO,
IpeyCMaTPUBAOINX HEOOXO[MMOCTb BBISICHEHUsI MHEHUS
pebGE&HKa MM Ke TTOTy4YeHUs UCK/TIOUNTENbHO COITacys peOeH-
Ka IIpM pelleHNH OIpeie/IeHHOTO KpyTra BOIIPOCOB, 3aTparuBa-
IOIIVX ero MHTepechl. VccenoBanme cOOTBETCTBYOIUX HOPM
II03BOJIACT OJHO3HAYHO YTBEP)KJATh O CYO'beKTVBHOM Xapak-
Tepe MPeAIIOChIOK VI IPUYMH IPYHATAA OPTraHaM OIIeKY U I10-
IIeYNTEeIbCTBA VI CYIOM COOTBETCTBYIOIIMX PelIeHNiT'.

7 Tam xe. C. 27.

8 Jnvuna O.JO. VIHTepechl peOeHKa B CeMEHOM 3aKOHOJATETbCTBE:

06BbeKTVBHBIE POPMBI 11 CYObeKTHBHOE cofepxanue // CynebHas ncu-
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H.M. CaBenbeBa paccMaTpuBaeT MHTepechl pebeHKa B Ka-
YecTBe 97IEeMEHTa ero IPaBOBOTO MOMOXKeHus. "

10.®. BecranoBbIM TpaKTyeTcsi MHTepeC pebeHKa KaK ero
HOTPeOHOCTD B CO3/IaHUY YCTIOBUI, HEOOXOVIMBIX /IS COfiep-
YKaHMA Y O/1arOIIONTyYHOTO Pa3BUTHA, IIOATOTOBKY K CAMOCTOS-
TeIbHO >KU3HI,

3aMeTuM, YTO YKa3aHHbIE aBTOPBl B IIPUHILINIIE HE M3Me-
HVUIY CYTV CBOMIX CY)K/ICHMII, M3/IaraeMbIX U B 0ojiee IO3THUX
HayYHBIX M3IaHMAX" .

Kcrary, eme B CBopie 3akoHoB Poccniickort nmnepyn 6b1710
YCTAQHOBJIEHO, YTO «TOJIBKO IIOCIIE JOOPOCOBECTHOTO MCCTIENIOBA-
HJIS B KX/IOM JJAHHOM CJTy4ae BCeil BHYTPeHHel 00CTaHOBKM 1
JKV3HJ CeMbJ O3HAYEHHBI BOIIPOC MOXKET ITOJIJIEXKATh IIPaBIU/Ib-
HOMY I OTBEYAIOILIeMY MHTepecaM eTell paspeIeHnion™.

C OfHOJI CTOPOHBI, 3TO CBUJIETE/NIBCTBYET O MOCTOSHCTBE
HO3MIMY TOCYAApCTBA KaK HOCUTEIA IyOIMYHOrO MHTepeca B

XMaTpPUsl: COBpEMEHHBIE IPOOIEMBI TEOPUY U IPAKTUKM (IMAaTHOCTHUKA,
9KCIIePTN3a, IPOPUIAKTIKA): MaTepuasIbl HAYYHO-IIPAKTIYEeCKOI KOH-
(depeHLINY ¢ MEXAYHAPOLHBIM y4yacTueM (r. MockBa, 18-20 ceHTAOpPA
2018 roma). C. 74-76.

Casenvesa H.M. IlpaBoBoe mojoXeHNe pebeHka B Poccuiickoit
Qepepaunn: IrpakgaHCKO-IIPABOBOM U CEMENHO-IIPaBOBOI ACIIEKTBI:
aBTOped. OMC. ... KaHf. I0pui. Hayk. benropop, 2004. C. 22.

*  becnanos 0.0. HexoTopble BOIPOCHI peannsalyyi CeMEHbIX IIpaB

pebenxa (Teopust 1 mpaxkTuka). Bragumup: Bragumup. roc. mep. yH-T,
2001. C. 12.

Cwm., Hanpumep, Mnvuna O.JO. IlonATHe U MepapXus UHTEPECOB B Ce-
Mbe M CeMelHBbIX NpaBooTHoueHusx // IIpobmemMa rapMoHMsaLuy
YAaCTHBIX ¥ HYOMMYHBIX MHTEPECOB B CEMETHOM IpaBe Poccuiickoil
Depepauyn. M.: IOuuTH, 2015. C. 52-56.

Lut. mo: Heuaesa A.M. IlpaBoBble IpO6/IeMBI CeMEITHOTO BOCIIMTAHMs
HecoBeplIeHHoNmeTHUX. M., 2016. C. 43.

21

22
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o noT HUe UHT M MEeMHbIX M THOLLEHUNAX
O.H. 3ampuii 3n0ynoTtpebaeHne MHTEPECOM B CEMENHbIX MPaBOOTHOLWE
MeKAy POAUTENAMM U AeTbMMN

MeXaHU3Me PerypOBaHusI CeMEeHbIX OTHOIIEHMIT U B3IJIs-
JIOB YYEHBIX Ha TY VIV MHYIO IIPOO/IeMy, C APYToii CTOPOHBI, 3TO
BCe-TaKM CTUMY/IMPYET K VICC/IEOBAHMUIO TIOHATHS «MHTEPECHI
pebeHKa» C y4eTOM 0OBEKTUBHBIX M3MEHEHMII COLVIaJIbBHO-9KO-
HOMWYECKIX YCTIOBUIL B CTPaHe.

Tak, O.I. Mupono60Ba mpefijiaraet onpeaenuTb MHTEPECH
pebeHKa Kak OXpaHseMble 3aKOHOM MOTpebHOCTU pebeHKa B
MaTepyabHbIX VU JYXOBHBIX O/1araX, 06ecre4nBaloninx ero
TapMOHMYHOE TMIHOCTHOE Pa3BUTHeE, TNOO (B 3aBUCKMOCTY OT
CTEIeHM OCO3HAHWsA) CTpPEM/IEHNE K JOCTVDKEHMIO 3TUX Orar,
CIy’Kalllee Pery/saTOPOM JesTeNbHOCTY pebeHKa, ero popuTe-
7eit, 3aKOHHBIX IIPeJICTaBUTEEl, MHBIX CyOBEKTOB, YIIOTHOMO-
YEeHHBIX TOCYJAPCTBEHHBIX OPTaHOB, @ TAKXKe KpUTEPUEM OCY-
I[eCTBJIEHNUS U 3aLUTHI ITpaB>.

CylieCcTBEeHHBIIT BK/IAJl B TEOPUIO MHTEPECOB pebeHKa co-
crassiet uccnegosanve H.H. Tapycunoit, KoTopasi mpefaraet
11 000CHOBBIBAET CIIeyIOLIee:

" «CTIeAyeT PacUIMPUTh KPYT CYOBEKTOB UX (MHTEpecoB

pebenka. — O.3.) obpexTUBU3anuy (peanusanyn) 3a
CYeT BCeX APYIUX IOMEYUTENeil, a TAKXKe TeX CyObeK-
TOB CEMEITHOTO MpaBa (Hampumep, OM3KUX POCTBEH-
HIKOB, CBOVICTBEHHMKOB THUIIA OTYMMA VIIM Madexm),
KOTOpBIe MMEIOT IIPAaBO Ha OOIIeHMe C HUM VI peajnsy-
10T BOCIIMTaHMEe Ha (DAKTUIECKOIT OCHOBEY;

"  «AKIIeHT Ha pealyusaluio IOTpeOHOCTU pebeHka “B

0/1arOIPUSATHBIX YC/IOBUSAX CYLIIECTBOBAHMS He MUCYep-
MBIBAET BCell 0O BEKTUBALINY 3TOV HOTPeOHOCTH, 160 B

2 Mupomobosa O.IC O ceMeilHO-IIPaBOBOM IIOHATUHU <«MHTEpPECHl pe-

6enka» // Bectuuk SApI'Y. Cep. «[ymanutapuele Hayku». 2012. Ne 4/1.
C. 57-58.
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COOTBETCTBUY C HOpMaMM CT.CT. 56-57 CK PO pebenox
BIIpaBe BBIPaXKaTh CBOE MHEHE IIPY PEIIeHUY BCEX BO-
IPOCOB, 3aTPAruBaIOLINX ero MHTepecs, ¢ 10 et <...>
TO eCTh U3 IIACCUBHOTO OOajiaTesist NOTPeOHOCTU OH
IpeBpalljeH 3aKOHOfIaTeNleM B OTHOCUTE/IbHO aKTUBHO-
rO ee peannsaTopa — Ha “nasgx’ ¢ pOAUTENSAMA ¥ MHBIMU
HOIEeYNTEIIIMI»;

" «CHCTEMHO He U3y4YeHHOI sIB/IseTCs Tpob/iemMa B3aMo-
IeVICTBYS, BIUIOTDb JIO CTafuy KOH(IMKTA, pasnnMIHbIX
COCTABIIAIIMX KOHCTPYKIMM “MHTepechl pebeHka’:
KauecTBa POAMTeEsIeil ! UX COLMaTbHO-9KOHOMIYECKIe
BO3MOXKHOCTU»*,

[leiicTBUTENBHO, BOCIUTAHNE B CEMbe 3a4acTy0 OCYIeCT-
B/IA€TCS He CTOIBKO PORMUTEISAMM, CKOIBKO OabylikaMu u je-
IyLIKaMy, TIPeIIOYNTAIONIMI HOI CTU/Ib, GOPMBI I METOJIBI
BocniutaHus. [Ipy 9TOM OTBETCTBEHHOCTD 3a BOCIIMTAHUE pe-
OeHKa, ero XM3Hb 1 3[0POBbE B MMOTHOM 0O'beMe BO3/IaraeTcst
Ha KaXkJJ0T0 U3 POJUTENEN.

CrenyeT OTMETHTD, YTO I/IS JeAylleK ¥ Oalyllek 3aKoH
IpefycMaTpyuBaeT IPaBo Ha oOlIeHe C BHYKOM, YCTaHOBJIEH U
MeXaHV3M 3allJThl COOTBETCTBYIOIETO IIpaBa.

B T0 e Bpems oTunM u (W) Madexa 00O3HAYAIOTCA KaK
CyOBEKTBI JIMIIb AJIVIMEHTHBIX 0053aTe/IbCTB B CEMEHBIX IIpa-
BOOTHOIIIEHNSX, CYLIECTBYIOT [/Is1 HUX HEKOTOPbIe UCKITIOUEeHsT
IIPY YCBIHOBJIEHVM peGeHKa CBOETO CYIPYTa, TO eCTh CeMelTHoe
3aKOHOJIATETbCTBO He HaIe/IsIeT MX MPABOM BOCITUTAHUS MTACHIH-
Ka WIN TIaJ[9epUIibl, He BO3/IaraeT U Kakue-m6o 00sS3aHHOCTIH,
CBsI3aHHbIe C BocruTaHueM pederka. OIHAKO MHTePeChl pebeH-

# Tapycuna H.H. Pe6eHOK 1 €ro MHTEpeChl KaK CeMelfHO-IIPaBOBbIe KOH-

crpykunu n gepynunny // ConmanbHO-IOpUANYECKas TeTPajib: Hayd-
HBII1 XXypHa. Boim. 2. 2012. C. 36-37.
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3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX

O.H. 3ampudi “
MEXAY POAUTENAMMU U AeTbMMU

Ka B CEMbe BO MHOTUX C/Ty4asiX 00ecIedrBaloTCsl B TOM 4MCTIe U
HaJ/IeKAIIVM BOCIIUMTaHMEM CO CTOPOHBI OTYMMA VY MayeXI.

Cornacumcs ¢ H.B. KpaBuyk, koTopas obpaijaeT BHMMA-
HIle Ha BeCbMa aKTYyaJbHBIN Bompoc: «OfHAaKO omIpefeneHne
VIHTepeCcoB peOeHKa KaK OXpaHsAeMbIX 3aKOHOM ITOTpeOHOCTE
pebeHKa B OraraX, 06ecre4YBaONX €r0 FAPMOHUYIHOE JTNY-
HOCTHOE Pa3BUTHE VM CTPEM/IEHNE K UX JOCTVKEHMIO, BbI3bI-
BaeT BOIIPOC O NMOTPeOHOCTAX pebeHKa, He OXpaHAeMbIX 3aKO-
HOM»”.

Janee ykasaHHBII aBTOp XapaKTe€pPU3yeT COCTOSHME CO-
BPEMEHHOJ TOCymapcTBeHHOV nomutukm: «llosunud, xorga
IIpaBa ¥ HaWIy4llye NHTepechl peOeHKa KOHKYPUPYIOT € TOCy-
JApCTBEHHBIMI MHTEPECAMU U IPOUTPHIBAIOT MM, HAIll/Ia CBOE
OTpakeHMe U B IPYTMX HOPMATUBHBIX IPAaBOBBIX AKTaX, ABJA-
IOIMXCS YAaCTbI0 CEMEHOTO 3aKOHOATE/IbCTBA COBPEMEHHOI
Poccum»?.

IIpy sTOM B KadecTBeé HOPMATUMBHOIO MCTOYHMKA
H.B. KpaBuyk HasbIBaeT paHee yIOMAHYTYI0 Hamu KoHuenuuio
TOCYJApCTBEHHOM CEeMENHONM NomuTuKu B Poccuiickoin
Qepepanun Ha nepuof go 2025 I.: «...3aKperiAeT TaKue IpuH-
IUIIBI OCYLIECTBIEHUA TOCYJAapCTBOM CEMENHON HOIUTHUKIN,
KaK CaMOCTOATE/IbHOCTb CEMbU B IPUHATUM PeLIeHMII OTHO-
CUTEJIbHO CBOEIl BHYTpPEHHENl XXU3HU, Npe3yMIus gobpoco-
BECTHOCTU POAIUTENIEN B OCYIECTBIEHUY POJUTENbCKUX TIPAB
VI [IOBBILIIEHVIe aBTOPUTETA POAVITEIbCTBA B CeMbe 1 00IeCTBe.
[TpyHIMD 321U TH MHTEpeCOB pebeHKa B Hell OTCYTCTBYeT» .

»  Kpasuyx H.E. Hannyumne nntepecsl pebeHKa: COfep)KaHue MOHATHS

U ero MeCTO B CeMefHOM 3aKoHofaTenbcTBe Poccunm // AxryanbHble
mpo6yeMsl poccuiickoro mpasa. 2017. Ne 5. C. 101.

26 Tam xe.

7 Tam xe.
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B cBasu ¢ atum H.B. KpaBuyk BbIcKa3bIBaeT IpeJIoXKeHNe
0 HeoOXOAVIMOCTY BKJIIOYEHMs B II€peYyeHb OCHOBHBIX Havas
CeMeJTHOTO 3aKOHOJ[aTe/IbCTBA IPUHIINIIA HaMTy4Iero obecre-
YEHNA HTEPECOB [ETEN.

ITo MHeHUIO aBTOpa, «3TO MO3BOUT YYUTHIBATH €r0 IPU
TOJIKOBAHMM U NPUMMEHEHNN BCeX IOM0KEeHNIT 3aKOHa, Kacalo-
IIMXCS U3BATUA pebeHKa U3 ceMbl (B TOM 4MCIIe IIPUEMHOT),
JUIIEHNS M OTPAaHMYEHMS POJUTENbCKUX IIPaB, YTO, HA HAII
B3IIs1], OyIeT CIIOCOOCTBOBATh COKPAIEHNUIO KOMMYeCTBa He-
00/[yMaHHBIX U3BATUII JeTell U3 CEMEITHOTO OKPYXKEeHUI» .

Vicionb3oBaHnue B ONpeleleHNMM TIOHATUA «MHTepe-
Cbl peOeHKa» KaTeropuy <«IOTPeOHOCTb» CTA0 IHpPEIMEeTOM
U3y4eHUsA INPeACTAaBUTENAMM ICUXOTIOTUM ¥ ICUXUATPUN.
AKIIeHTMpyd BHMMaHME Ha CIIOpaX MEX]y POAMUTEIAMU O
BOCIIMTAHUY U MecTe XuTenbcTBa pebenka, O.C. CadyaHos,
H.K. Xaputonosa n O.A. PycakoBckas cOBEpIIEHHO BEPHO OT-
MeYaloT: «YCTaHaB/IUBasA MPUOPUTETHOCTb U HEOOXOAMMOCTD
HaWIy4YlIero OCYLIeCTB/IEHNA 3aKOHHBIX IIpaB ¥ MHTEPECOB
pebeHKa, 3aKOHOATENb NO/DKEH YYMTHIBATh MHTEPECHhl Mare-
p¥ 1 MHTepechl oTHa»”. JlefIcCTBUTeNbHO, (GOPMYIa «MCXOAs U3
VHTEPeCOB peOeHKa» JJO/DKHA MMETDh pasjMyHble Bapualuy B
3aBUCHMOCTY OT YC/IOBMII KOHKPETHOI CUTYyaLuy, GOpM U CIIO-
c060B BbIpaKeHNsI KOKABIM 13 POJUTENell CBOell 3alHTepeco-
BAaHHOCTY B OCYIECTB/IEHUM POAUTENbCKUX IIPAB U UCIIONHE-
HUY POAVTENbCKUX 0053aHHOCTEN B 1[eJIOM, B TOM YMUCJIe U B
KOHKPETHOM CITy4ae.

28 TaM xe.

¥ Cagyanos D.C., Xapumonosa H.K., Pycaxoscxas O.A. Ilcuxomoro-

ICUXMATPUYecKas SKCIepTusa Mo CyAeOHBIM CIIopaM MeXJy pomuTe-
JISIMM O BOCIIMTAHUY U MeCTe >KUTeNbCTBa pebenka. M.: Tenesnc. 2011.
C.7.
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Tak, C.A. Tepexuna mumet: «HenocpencTBeHHO U3 0OpU-
AVYECKVX OIpefe/IeHN IHTEPeCOB peOeHKa He BbITeKaeT KOH-
KpeTHOe CofiepyKaHye IIOTpebHOCTel pebeHKa, B TOM 4NC/Ie I10-
TPeOHOCTelT, MMEIOILIMX IICUXOIOTIYeCKOe cofiep>kaHye. Takxe B
IOTIOJTHUTEBHOI IPOPabOTKe HYXX/JAeTCsI U MpefcTaBIeHue 00
“ycmoBusx G/IaronpusATHOIO CylLIeCTBOBaHMs pebeHKa, co3fa-
HIIe KOTOPBIX BBICTYIIAeT CPEICTBOM ObecIieyeHNs “Omaromnpusr-
HOTO pas3BUTHs pebeHKa U ero MOJTOTOBKYU K CAMOCTOSITe/IbHOI
xusHi'. [lepeBopisi maHHOe TONIOXKEHME Ha IICUXOOTMYECKIUI
SI3BIK, MOYKHO TIPE/IIIONIOKIUTD, YTO PeYb B JaHHOM C/Ty4ae U/ET O
Ipolecce MCUXNYECKOTO pasBUTUA peOeHKa 11 00 YCIOBUAX, KO-
TOpbIe CIIOCOOCTBOBAN OBI €T0 OITUMAIBHOMY IPOTEKaHWIIO» ™.

CremneHb «6/IaronpusTHOCTI» YCIOBUI BOCIUTAHNUS U CO-
Iep>kaHuA pebeHKa CTajia IpefMeTOM CIeIaIbHOTO VICCTIeN0-
BaHIs, Pe3y/IbTaThl KOTOPOTO HAIJIHO JIEMOHCTPUPYIOT, Ha-
CKOJIBKO POJUTENN IIOHVMAIOT HOTPeOHOCTH pebeHKa.

[lTkana «VIHTepecsl, MpeAnoYTeHNsI pebeHKa» BKIII0Yasa B
cebs TPY He3aKOHYEHHBIX IPEIIOKEHNS Vi ITO3BOIs/IA TOHATD
0COOEHHOCTY TPEANIOYNTAEMbIX BIUIOB [IeSTe/IbHOCTI pebeH-
Ka, BBIAIBUTD c(epy MHTEPecoB peOeHKa «I/Ia3aMy pORMTETISI».
KoHTeHT-aHann3 3aBeplIeHNUT MaMaMy IIEPBOTO IpeJIoXKe-
HUA — «Moero pebeHKa MHTepecyeT...» — IOKasasl, 4To 52 %
MaM yKasa/ly Ha pasHble BUJBI CHephl JeATeTbHOCTI — «KOH-
CTPYUPOBAHNE», «MY3bIKa», «TAaHLbI», «aBTOMOOUIN» U ap-s
20 % MaM Hamymcaau MpOCTO — «MHOT0€»; 7 % MaM KOHCTaTUPO-
B/l MHOTOOOpasue MHTepecoB pebeHKa: «<MHOTO BOIIPOCOBY,
«007IBIIIOE KOMMYECTBO NHGOPMALUI», «<BCE HOBOE»; 21 % Mam
He CMOIVIV 3aBEPLINTD NPeIOKeHNE.

0 Tepexuna C.A. Tlcuxomormyeckye acreKThbl MOHATUSA «MHTEPECHl pe-

6eHKa» // DneKTpOoHHBI )KypHan «[Icuxonorndeckas Hayka u o6paso-
BaHMe» www.psyedu.ru / ISSN: 2074-5885 / E-mail: psyedu@mgppu.ru.
2013, Ne 3,
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KoHTeHT-aHanu3 3aBepIleHNII BTOPOTO IPENIOKEHUS —
«Moit peb6eHOK JTIOOUT...» — BBIABMI B OOJBLUIMHCTBE CITyda-
eB (56 %) mobyuMble BUIBI IeATETbHOCTY pebeHKa: «TYIATh C
APpy3bAMN BO IBOpP€E BO3JI€ TOMa», «PUCOBATH», «9UTATb» U AP.;
21 % maMm ykasanu 11000Bb pe6eHKa K «MOPIO», «KMBOTHBIMY,
«CIMAIOCTAM» U T. IL.; 2 % MaM OIPaHNYMINCh CTIOBOM «MHOTO€»;
21 % maM He 3aKOHYM/IN IIPEMI/IOKEHMeE.

ITpu 3aBepuieHuMM Ttperbero npepnoxeHus - «OH/oHa
IpeAnoYnTaeT...» — 50 % MaM yKasanu BUJIbI JeATETbHOCTIN:
«KaTaTbCs Ha JIbAY», «CMOTPETb TENeBU30P», «UTPaTh B Oaj-
MMHTOH», «IIETb», «00IATbCA C MAIO», «IIaBaThb» U T. I.; 9 %
MaM OTPaHMYM/INCH C/IOBAaMU «BCe IIOHEMHOXXKY», <MHOTO BCe-
ro»; 4 % MaM Ha3Ba/IM Pas/IMyHbIe IPEAIOYTEHNS («CIaJOCTI»,
«Beceoe BPeMSIPENPOBOXK/EHNE», «BBIXOHbIE JHU» U [1P.);
37 % MaM He 3aKOHYVJIN TIpefIoKeHe’’.

[IprBeneHHbIE TaHHDIE, YBbI, BHI3BIBAIOT HEKOTOPYIO Hac-
TOPO>KEHHOCTD, TOCKO/IbKY 3HAYMTE/IbHBIN ITPOLIEHT ONPOIIeH-
HBIX MaM He CMOI/IM 0003HAauYNThb MHTEpeChl pebeHKa, a Mmoso-
BJ/HA OIIPOILIEHHBIX BOBCE PEBHOCTHO OTMETWIM IpeIoure-
Hue 001eH1sI peOeHKa C OTIIOM.

B cOBOKYITHOCTH C IpUBEAEHHBIMM Pe3y/IbTaTaMy VICCIIENO-
BaHNA BbI3bIBaeT coMHeHuA u yreepxpenne C.A. Tepexunoii:
«IIpakTuyeckass peanusaiusi MPUHINUIA NPUOPUTETA HAU-
JIy4IINX VHTepecoB peOeHKa” HEeBO3MOXKHa 0e3 COOTHeCeHW:
VHTEPeCOB HECOBEPIIEHHO/IETHETO C MHTepecaMy KaXKIoro n3
ponuTeneit...»*.

3 Meanosa C.II. Bocupustue popurensMu pebeHka Kak Cy6beKTa BOC-

IUTATe/IbHOIO B3aMMOJEIICTBYA B COBPEeMEHHOII ceMbe // VIHTepHeT-
KypHan «Mup Haykm». 2018. Ne 1. C. 9-10.

2 Tepexuna C.A. IIpobreMbl 3aIIUThI MHTEPECOB HECOBEPIIEHHOTETHUX

B CyZieOHBIX JIeNIax 110 CeMeITHBIM criopaM mpu passope // Ilcuxonornsa
n npaso. 2016. T. 6. Ne 1.
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[TomaraeM, 4TO COOTBETCTBME NOBEJEHNA KaXK/Or0 U3 PO-
AWTenell MHTepecaM pebOeHKa JO/DKHO YCTaHABIMBATbCA IIPU
PAacCMOTPEHNUN CY[IOM BCeX OOCTOATENbCTB CIIOPa B COBOKYII-
HOCTY, He MCK/IIOYeHO Ha3HauyeHMe KOMIIJIEKCHON IICHMXOJIO-
rO-TIICUXMATPUYECKOI SKCTIEPTUSBL.

Bomnpoce! ocyIecTBIeHNs pOAUTENIbCKUX IIPaB Y 0053aHHO-
CTeil B KOHTEKCTe 3/I0yNOTpeOIeHNs POSUTEISIMU CBOVIMI IIpa-
BaMI V1 IHTEPECOM OYAyT paCCMOTPEHBI B OT/Ie/IbHOI YacTy Ha-
cTosIell MOHOTrpadui, OFHAKO VMCC/IeOBAaHVe IOHATUA «VHTe-
pechbl pebeHKa» B KOHI[EIITYaIbHOM IIOHMMAHNM, Ha HAIIl B3ITIAN,
JO/DKHO OJfHO3HAYHO VICK/TI0OYaTh (OPMMPOBaHIE KOTHUTUBHO-
ro obpasa nHTepecoB pebenka. Kakzplit 13 popguTeneit obmama-
€T YaCTHO-ITyO/IMYHBIM MHTEPECOM B HaJlIe)KallleM BOCIUTAHUN
pebeHKa, M0ITOMY MHTepechl peOeHKa He MOTyT ObITh alpuopu
COOTHECEHBbI C MHTepecaMiu KaKIOro u3 popureneii, Gpopmymna
IpefiNonaraeT AefiCTBYA B IPOTUBOIONIOKHOM HallpaB/IeHUIA.

KommenTupya copepxaieecs B CT. 65 CeMeTHOTO KofeKca
P® npaBuno o ToM, 4yTo «Crioco6sl BOCOUTAHUSA JJO/DKHBI VIC-
K/II0YaTh NIpeHeOPeXXITENbHOE, )KeCTOKOe, Ipyboe, YHIDKAoIee
Je/IoBeYecKoe JOCTOMHCTBO OOpalljeHNe, OCKOpOIeHNe VIV 9KC-
IUTyaTaluIo ieTeit», JI.B. Tymanosa n A.VI. Tymanos mumryT: «Ha
IIepBBIN B3IVIAZ BCe IPOCTO ¥ KOHKPETHO, HO IIpu 6oree Tiia-
TEeJIbHOM aHaJIM3e U IIPUMEHUTENbHO K KOHKPETHO KM3HEHHOI
CUTyallM CTAHOBUTCS SICHO, YTO 3TO BCE OL|EHOYHbIE KaTeropu-
u»>. B KadecTBe mpyMepa yKazaHHbIE aBTOPBI «IIPEHNAPUPYIOT»
IIPU3HAK «IIPeHeOPEKUTETBHOCTI» — 3TO «IIPe3PUTENBHO-BBICO-
KOMEpPHO€, HeyBKITebHOE OTHOILEHE; OTCYTCTBYE JO/DKHOTO

3 Tymanos A.J., Tymanosa JI.B. CeMbsi CKBO3Db IIPU3MY IIPOOIEMBI IIPO-

TuBOZeNcTBMA Koppynuuy // CeMeliHOe IPaBO U 3aKOHOZATENbCTBO:
MONUTUYECKNE ¥ COLMA/NbHbIE OPUEHTUPBI COBEPLIEHCTBOBAHUA:
MexpyHap. HayuHO-IpakTud. KoH(. TBepnp: TBep. roc. yH-1, 2015.
C.277-278.
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BHUMaHWA, 6e3pasmnune K 4eMy-1mbo, Kak K HeCyleCTBEeHHO-
My»*. «3HaunT, - 3akmoyaioT JI.B. Tymanosa n A.J. TymaHoB, —
IOPUANYECKN HEONYCTUMO HPOABIATh K OETAM OTCYTCTBUE
IO/DKHOTO BHUMaHYA. Ho Kak ObITh ¢ Ype3aMepHbIM BHUMAHMEM,
MEJIOYHOJ OIIeKOl1 ¥ BMeIIaTeIbCTBOM OYKBa/JIbHO BO BCe U BCS,
3TO COOTBETCTBYET MHTEpecaM AeTell VIV HeT?»™.

Borpaxkas MOJIHYI0 CONMMIAPHOCTD C YKa3aHHBIMM aBTOPa-
M, 3aMETHM, YTO OLIEHOYHbIE KaT€rOpyy, KOTOPBIMM OIIEPUPY-
eT 3aKOHOJIaTeIb, He IIPOCTO MMEIOT MeCTO ObITh. 3aKOHOHATE b
TOITyCKaeT HECKOJIBKO OLJ€HOYHBIX KaTETOPUIL, MCIONIb3YS UX B
($bopMyIpOBKaxX OCHOBAHWIT OTBETCTBEHHOCTY POLUTEIIEIL.

Tax, B cT. 69 CK P® cpenut ocHOBaHMI! [/1A TUIIEHNS POLIA-
TeJIeN pOUTENbCKUX IIPAB YKa3bIBAIOTCA:

» YKJIOHEHMe OT MCIONHEHUSA POIUTEIbCKUX O00s3aH-
HOCTEI, B TOM YMC/Ie 37I0CTHO€ YKJIOHEHME OT YIIJIaThl
a/lIMIMEHTOB;

» 3y0ynoTpebsIeHNe POAUTEIbCKIMY IIpaBaMu;

= KeCTOKoe obpalieHue ¢ leTbMM, B TOM 4ucie ¢pusnde-
CKO€ /I TIICUXMYECKOe Hach/Iue HaJ HUMMU.

Kopexc P® 06 agMMHUCTPAaTUBHBIX IIPAaBOHAPYIIECHMIX®

B CT. 5.35 npefycMaTpuBaeT Mepbl OTBETCTBEHHOCTY 3 HENC-

#*  CoBpeMeHHBIII TONKOBBII C10Bapb pycckoro ssbika. CI16.: HOPVHT,

2002. C. 602.

Tymanos A.J1., Tymarosa JI.B. CeMbsi CKBO3b IIPU3MY IIPOO/IEMBI IIPO-
TuBOJeicTBMA Koppynuuy // CeMeliHOe ITpaBoO U 3aKOHOJATENbCTBO:
HOMUTUYECKNe U COLMaJbHbIe OPMEHTMPbI COBEPIIEHCTBOBAHUA:
MexgyHap. Hay4HO-IIpakTH4. KOH}. TBepn: TBep. roc. yH-T, 2015. C.
277-278.

«Kopexc Poccniickoit @egeparmy 06 afMUHUCTPATUBHBIX IPAaBOHAPY-
meHnAx» oT 30.12.2001 Ne 195-®3 (pen. ot 03.08.2018) // Poccuiickast
rageta. Ne 256. 31.12.2001.
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O.H. 3ampudi “
MEXAY POAUTENAMMU U [ETbMMU

TIOJIHEHMe WM HeHaJyIe)Xkalliee UCIIONHEeHe POAUTENAMIU 0065-
3aHHOCTEII 110 COflepPXKAHNUIO, BOCIUTAHNIO, 00ydIeHMIO, 3alllTe
IIpaB U MHTEPECOB HECOBEPIIEHHOIETHETO. YTOTIOBHBII KOJEKC
P®* B ct. 156 npegycMaTpuBaeT CAaHKIMM 3a HEUCIIOHEHE
VIV HeHaJle)Xxalliee MCIIOJTHeHMe 00s3aHHOCTEN 10 BOCIINTA-
HMIO HECOBEPIIEHHOJIETHETO, €C/IM 3TO JesHMEe COeAMHEHO C
YKeCTOKMM OOpalljeHeM C HeCOBEPIICHHONTETHUM.

KakuM 00pasoM COOTHOCATCs IOHSTHS «HEUCIOTHEHNe
00513aHHOCTe! 10 BOCHUTAHNUIO», «HEeHaJ|IeXKalljee UCITOTHEHe
00513aHHOCTE! 110 BOCIIUTAHNIO», «YK/IOHEHVE OT BBIIIO/THEHNS
00513aHHOCTETl POJMTENIEN», «3/I0YIIOTpeb/IeH e POaUTEeTbCKI-
MU IIpaBaMi» — BOIPOC He TOJBbKO TeopeTHdecKoe 3Ha4YeHMe
MIMeeT, HO U IIpaKTuyiecKoe. Perraercst oH B chepe npuMeHeHUs
C Y4eTOM Iie/ieil COOTBETCTBYIOIETO OTPACIEBOTO Pery/InpoBa-
HIIS M 0OCTOSATENIHCTB KOHKPETHOM CUTYAL[U, B TOM YICIIe VIC-
XOJIs1 M3 YIPO3BI UM PealbHOTO MPUYMHEHVS Bpefia peOeHKY,
€ero rpaBaM I MHTepecaM.

[IpencTaBnseTcs, 4To ImpoOeMaTKa VHTEPecoB pebeH-
Ka C TOYKM 3PEHNUsI COOTBETCTBUS UX MIHTepecaM PORUTeNell, B
TOM 4NC/Ie MHTepecaM KaXK[IOTO M3 POJUTENIel], IpefIonaraeT
obpaiijeHre K TAKOMY IIOHSTHIO, KaK «POJUTEIbCKAsT BIACTb».
OmnpefienleHHBIM TIOBOLOM Ji/IsI Pa3MbIIUIEHNIT SIBISIETCS U TO,
4TO NMPAKTUYECKU BO BCEX C/IOBAPAX C/IOBO «BJACTb» COOTHO-
CUTCsI C MHOXXECTBOM IIPUJIAraTe/IbHbIX, IIEPBbIM U3 KOTOPBIX
ABJIAETCA «POAUTENbCKasi». Tak, BIaCTb — 9TO «IIPaBO U BO3-
MOYXHOCTD PacHOpPsDKAThCS, TIOBeTIeBATh, IOUNHSATD CBOEI BO-
e»’,

7 «VYronosHbiit Koekc Poccuiickoit @egeparum» ot 13.06.1996 Ne 63-D3
(pen. ot 03.08.2018) // C3 PD. 17.06.1996. Ne 25. cT. 2954.

% Hogeytumit 60/IbII0J TOIKOBBII C/IOBapb pycckoro ssbika. CII6., 2008,
C. 135.
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N poAWUTENbCKON 3a60Tbl: LiesIn U pe3ynbTaT BO3AENCTBUA

JleiicTBUTENIbHO, POAUTENbCKAsA BAACTb B OTHOLIEHUN pe-
OeHKa BBICTYIIAeT €CTeCTBEHHBIM IIPUM3HAKOM CeMbJ He3aBU-
CYMO OT TOCYHApPCTBEHHOIO CTPOs, OCOOEHHOCTeI COIaIb-
HO-3KOHOMMYecKoro pasputudA. Kak nomaraer A.B. Cymaues,
«pOAUTENbCKas BIACTh — 9TO IPaBO popuTeneil GopMupoBaTh
HeoOXofuMoe ¢ UX TOYKM 3peHMs (Kak IIpaBWUIO, COLab-
HO-II0JIe3HOE) IOBefieHVe CBOUX (He Yy>KMX) [ieTell, peanmnsy-
eMoe B JJOITYCTVMBIX 3aKOHOM J/VI/IU TpafguumsMu popmax»™.

[Ipryem QopmMBI M METOABI peanu3alyl PORUTETbCKON
BJIACTY, CYUTAET YKa3aHHbBIN aBTOP, MOTYT BapbMpPOBATh OT CO-
I[VIa/IbHO-TIPaBOMEPHBIX (6eceypl, MMYHBI IPUMeEpP, CTUMYIIU-
poBaHMe 1 T. I1.) 70 POPMaIbHO IPOTUBOIIPABHBIX (HaHECEHe
o6 oeB, uieHre CBOOOIbI TIEPEBIKEHNS 1 T. II.).

Hekotopsbie ydeHble nonmararoT: «B cumy pycckoro mMmeHra-
JINTETa, 10 HallleMy MHEHUIO, HeollpefeneHue GpopM 1 rpaHuly
BOCIIMTAHUS POAUTESIMY He SBJISAeTCA IPoOmeMoi»®.

HayuyHas guckyccus o MOHATUM «MHTepechl pebeHKa» U
TeX NPU3HAKAX IOBENEHNA POANUTENEN, KOTOPO€E 3aKOHOJATENb
U IPAaBOIIPUMEHNTEND ONPENENAT KaK COOTBETCTBYIOLEE MH-
TepecaM peGeHKa, Ha Halll B3IJIsAJ], MOXKeT ObITh paclIypeHa Io-
CpefCcTBOM OOpaleHNsI K OHATHIO «T0OPOCOBECTHOCTDY.

Anennupys K o0myM IpU3HaKaM IPaX/JaHCKOTO U CeMeli-
HOTO IIpaBa U, COOTBETCTBEHHO, OTPACIEBOIO 3aKOHOJATENIb-

¥ Cymaues A.B. YTONOBHO-IIPaBOBOE PErylInpoBaHIie peannusanu poan-

Te/nbcKol BracTy // ColnanbHO-TIpaBoBas 3alluTa NETCTBA KaK IIpU-
OpUTETHOE HAIlpaB/ieHIe COBPEMEHHOII TOCYIapCTBEHHOI TONTUKI:
c6. matepnanoB MexayHap. Hay4.-pakT. KoHd. (Hebokcapsi, 13-14
ampers 2018 r.). Yebokcapsr: VI3a-Bo Yysaur. yH-Ta, 2018. C. 600.

4 Boeamosa E.B., 3anaonosa I0.A. Heucnonuenmue o6s3aHHOCTEN II0

BOCIIMTAHVIO HECOBEPLIEHHOJIETHEro: MpobneMbl KBanupukauym //
Bectauk BV MBI Poccun. 2016. Ne 2. C. 45.
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MEXAY POAUTENAMMU U [ETbMMU

CTBa, 00paTMMCS K HOHATHUIO «JOOPOCOBECTHOCTb» KaK TPaX-
IDAHCKO-IIpaBoBOM KaTeropuu. B coorBerctBum ¢ 1. 3 ¢T. 1 I'K
PO «ITpu ycranOBNIEHNH, OCYLIECTBIEHNN U 3aIUTE TPAK/AH-
CKUX TIpaB ¥ TPV MCIIONHEHMM TPKIAAHCKUX OO0s3aHHOCTEN
YYaCTHUKY IPXKIAaHCKUX IIPAaBOOTHOLIEHN IOJKHBI Ie/ICTBO-
BaTh loO6pocoBecTHO». Kpome atoro, B 1. 5 cT. 10 'K P® npep-
ycMOTpeHO: «JJoOpOCOBECTHOCTh Y4YaCTHUKOB TPaKIaHCKUX
IIPaBOOTHOLIEHNI ¥ pAa3YMHOCTD VX JeJICTBUI IIPeAIIoIaraT-
csi». TakuM 06pa3oM, 3aKOHOATENb 03BYYMBALT IIPE3yMITIIIO
IOO6POCOBECTHOCTY IIPY YCTAHOB/IEHNM TIPEJe/IOB OCYIL[eCTBIIe-
HIA TPXIAHCKUX IIPaB, B TO BpeMs KaK «JO/DKEHCTBOBaHIE»
IeVICTBOBATh JOOPOCOBECTHO OTHECEHO K YMC/TY MHBIX OCHOB-
HBIX Ha4aJl TPaXKAAHCKOTO 3aKOHO/IATe/IbCTBA.

B npiHe perictByomem CK P® mpmuumn mobpocosecrt-
HOCTY HJ TIPSMO, HM KOCBEHHO B popMe Ipe3yMIIINM He 3a-
KpeIIeH, 4TO OOyC/IOBM/IO COOTBETCTBYIOUIYIO VHMIVMATUBY
paspaborunkoB KoHILlenmuy coBepIIeHCTBOBAHMS CEMETHOTO
3aKoHofarenbcTBa. Cpasy 3aMeTUM, YTO IOYEMY-TO aBTOPBI
Ha3BAaHHOTO NPOIPaMMHOIO JJOKYMEHTa aKIeHTVPOBaaIy BHU-
MaHMe NMIIb Ha MPABOOTHOIIEHMAX MEXJY POAUTEAMU U
[eTbMY, IPEIOKNB BKIIOYUTD B YMC/IO MPUHINIIOB (061X
HavajI) CeMeNHOTO 3aKOHO/ATeNbCTBA IPUHIUII TO0OPOCOBECT-
HOCTY OCYIL[eCTBJIEHVUA POUTENbCKNX IIpaB*.

B0o3MOXHOCTb TIpMMeHeHMsA TIPaKIAHCKOTO 3aKOHOfa-
Te/IbCTBA K CEMENHbIM OTHOLIEHMSAM OTpaHMYeHa Ipefie/laMu,
o603HayeHHbIMU B CT. 4 CK P®. B 10 ke BpeMs rpakiaHcKoe
3aKOHOJIaTe/IbCTBO MOXKET OBITh IIPVMMEHEHO 110 aHAJIOTUY K OT-
HOLLIEHMAM MEXJY YIeHaMJ CEMbH, He MCK/II0UeHa M aHaJIOTUA
npasa (ct. 5 CK P®). CnenoBarenpHo, o01ye Hayana M IpUH-

1 KoHLenuus COBepIIEHCTBOBAHMUSA CEMEIIHOTO 3aKOHOAATeNbCTBA. M.,

2014 // CIIC «KoncynbranTlLmoc».
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N pOAMTENbCKOM 3a60Tbl: e U pesynbTaT BO3LeNcTBMA

MBI TPAXXIAHCKOTO TIpaBa, B TOM YNC/Ie U MPUHIAI JOOpo-
COBECTHOCTM, MOTYT OBITh NPUMEHEHbI NPV OCYIeCTBIeHUN
YJIeHaMM CeMbJ CBOMX IIPaB 1 00s3aHHOCTEI.

OpHako 00'beKTVBHO BO3HUKAET BOIIPOC, CBSI3AHHBII C BbI-
SBJIEHJEM CIIeL]Ma/IbHBIX CEMEHO-IIPaBOBbIX HOPM, IIpefycMa-
TPUBAIOIUX IIPSAMO MM IPE3IOMUPYIOIINX 0OPOCOBECTHOCTD
CyO'BEeKTOB CeMeIHBIX TpaBoOTHOIIeHN 1. Henmb3st ocTaBuThb 6€3
BHUMAaHV OT/INYNTE/IbHYI0 0COOEHHOCTD CeMeVHBIX IIPAaBOOT-
HOILIEHUII — VX INYHO-IOBEPUTENbHBIN XapaKTep, YTO BO MHO-
TUX C/y4asX OOBeKTVBHO 00ycC/laBlIMBaeT LOOPOCOBECTHOCTD
CyO'BEKTOB.

Tak, cornacuo cT. 1 CK P® «CeMeitHOe 3aKOHOATETHCTBO
VICXOZIUT U3 HEOOXOAVMOCTH YKPEIUIEHVS CEMbH, TIOCTPOSHMS
CeMeJTHbIX OTHOLIEHMII Ha YyBCTBaX B3aMIMHOI JII0OBM U yBa-
JKeHM, B3a/MOIIOMOIIM UM OTBETCTBEHHOCTU IIepe[] ceMbeil
BCEX €€ YWIEHOB...». JIcno/b30BaHMe MOPaTbHO-HPaBCTBEHHBIX
KaTeropuil B OLICHOYHBIX INOHATHAX, Ha HAII B3I/, MOXET
OBITh HAIIPSIMYI0 COOTHECEHO C MOHATIEM H0OPOCOBECTHOCTY
OCYIIeCTB/IEHN S CEMEITHBIX ITPaB Y VICIIOTHEHM S 00513aHHOCTeIA.

A.B. KoHOBa/10B yKa3bIBaeT, 4YTO Ha/M4le B IeVICTBYIOLIEM
TPX/IAaHCKOM 3aKOHOJaTeNbCcTBe Poccuy HemocpencTBEHHO-
rO YIOMUHAHMS O JOOPOCOBECTHOCTM KaK O KOHIIENTYaIbHOM
IOMIUHAHTEe IPaKTAaHCKO-IIPABOBOTO PEry/IMPOBAHMNS, CIEAYET
OLIEHMBATbD <...> B KaueCTBe BaXXHOI rapaHTUM CTaOMIBHOCTYU
U COIMAIbHOM OPMEHTUPOBAHHOCTY 3aKOHA".

Cornacumcsi, ceMbsl KaK 0COOBIN COLVATbHBIN MHCTUTYT B
IIepBYIO ouepenpb M B OOJBIIENl CTeleHN MOABep>KeHa BO3Jeil-
CTBUIO MOPaJIbHO-HPABCTBEHHBIX PEry/IATOPOB, YaCTh U3 KOTO-

2 Konosanos A.B. Ilpunumn FOOPOCOBECTHOCTM B HOBOM PeRaKIUM

Ipaxxpanckoro kopekca Poccuiickoit Penepanuu u B cyfe6HOI Mpak-
tuke // Ilpaso. JKypnan Bpicuieit mkosbl skoHoMukn. 2016. Ne 4. C. 4.
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PBIX BOCIPOM3BeeHa B IPAaBOBbIX HOpMaxX. VIMEHHO TO3TOMY
KOOPOCOBECTHOCTh CYOBEKTOB CeMEIHBIX IPaBOOTHOLIEHMII
00yC/IOB/IEHA COflep)KaHIeM COLMATbHBIX CBsi3eil. XOTsI He CTO-
UT O{HO3HAYHO BOCIIPMHMMATD JOOPOCOBECTHOCTD KaK 3TA/IOH
03U TUBHOTO HOBEJeHNs YIEHOB ceMbll. be3ycmoBHO, npusHa-
KU HeZOOPOCOBECTHOCTY MOTYT IPOSIB/IATHCS B PasIMYHBIX
cdepax cemeitHBIX IIPABOOTHOIIEHMIT, YTO B CIyYasX, MPSIMO
IPeyCMOTPEHHBIX 3aKOHOM, BJIeYeT CIel[ia/IbHble IIPaBOBbIE
HOCTIEICTBYISL.

[To muenuto [I.C. KceHOOHTOBOI, «IPUHIIUII-METO], [O-
OpPOCOBECTHOTO OCYIECTBIEHMsI CeMEeHbIX IpaB CIY>XUT YC-
JIOBMEM peanu3aliuy IeJIe[0/Iaraioliero MpyHINIA TapaHTy-
POBAaHHOTO OCYIIECTB/ICHUSI CEMEIHBIX IIPaB M VCIIOMTHEHNS
o0s13aHHOCTETI» .

[TosBomM cebe He COI/IACUTHCS C MHEHIEM YKa3aHHOTO aB-
TOpa. Bo-1IepBbIX, IPUMEHUTENBHO K CEMEITHBIM OTHOIIEHUSIM
HEBO3MO)XHO, B OT/INYME OT TPAXKAAHCKUX IIPAaBOOTHOLIEHNI,
YTBEPXKZAaTh O rAPaHTUPOBAHHOM OCYIIECTBIEHUM CeMeITHBIX
IIPaB U VCIIOTHEHUY 00sI3aHHOCTEI!, 11, BO-BTOPBIX, OLIEHIBATh
IOOPOCOBECTHOCTh KaK YC/IOBME peann3aliiy IPUHINIA Ta-
PaHTUPOBAHHOTO OCYIIECTB/ICHNUS CEMETHbIX IIPaB 1 VICIIOTHE-
HYS 00513aHHOCTEIL.

CeMeitHble IPaBOOTHOILIEHNUS, OIATh-TAaKM B OTINYNE OT
IPaX/IAHCKIX, XapaKTePU3YITCsl IpeBaMMpOBaHeM IIy6mnd-
HOTO MHTepeca, B TOM YNMCIe U B MeXaHU3Me 00ecredeHus
OCYIIIeCTB/IEHVSI CEeMeIHBbIX IPaB M VCIOMTHEHUsI CeMEeHBIX
o6s13aHHOCTe. B cBsA3M ¢ 3TMM JO06pOCOBECTHOCTD (HepoOpo-
COBECTHOCTD) YIE€HOB CeMbI B OIIPe/ieJIeHHbIX C/TydasiX Be4eT

B Kcernogponmosa [].C. ITpuHIMII rapaHTMPOBAHHOTO OCYIIECTBICHMUS

CeMeJTHBIX TIPaB 1 UCIIOMHEHNA 00SA3aHHOCTell B cepe aMMMeHTUPO-
BanusA // CemeitHoe 1 >xunuiHoe mpaso. 2015. Ne 1. C. 38.
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IIpaBOBbIE NOCIECTBIA HE3aBUICUMO OT BOJIEU3bABIEHUS CTO-
POHBI IPaBOOTHOILIEHN, KOTOPOI IpuuMHeH Bpef. Hanpumep,
pOAMTENN MOTYT OBITD JIVILIEHBI POAMTENbCKYUX IPaB 110 VHMU-
I[/aTVBe OpraHa OIeKY U MOMeYNUTENbCTBA.

3aMeTuM, 4TO IPUMEHUTEIBHO K POAUTE/IbCKUM IIpaBaM U
00513aHHOCTSM TPUHIUI JOOPOCOBECTHOTO MOBEJIEHNUS MIMeeT
IIPpOJIOHTMPOBAHHBIN XapaKTep meiicTBusA. Peub upet o ct. 1075
Iparkpanckoro konekca Poccuiickoit @eneparnuu® (ganee — 'K
P®), B cOOTBETCTBUN C KOTOPOIT HA POJUTETIS, TUIIEHHOTO PO-
IUTENbCKUX IIPaB, CYA MOXKET BO3JIOXUTb OTBETCTBEHHOCTb
3a Bpe[, IPUYNHEHHBII er0 HECOBEPIIEHHOIETHUM pebeHKOM
B Te€4YeHMe TPeX JIeT IOC/e MUIIeHN POAUTEN POAUTENbCKUX
IpaB, eC/iu NOBefleHne pebeHKa, MoBJIeKIlee IPUYNHEeHIe Bpe-
7ia, ABUIOCH CIE[ICTBJMEM HEHaIJIeXKAIl[eTO OCYIeCTBIeHNA Po-
IUTETbCKUX 00A3aHHOCTEIN.

Paccyxpennss o mo6poCOBeCTHOCTM KaK IIPUMHINIIE Ce-
MEJTHOTO IIpaBa OBLIM IpeACTaBIeHbl HAMU B paHee OIyO/Iu-
KOBaHHBIX CTATbsX NMPUMEHUTENTBHO K CTaTyCy HOOpOCOBeCT-
Horo cympyra®. OgHako, HECMOTpPSI Ha JIeTa/IbHBIN XapakTep
TaKOTO «CIELCYyObeKTa» CeMeNHBbIX IIPaBOOTHOLIECHMII, Hay4-
Hasl JVICKYCCUSA TI0 TIOBOAY JOOPOCOBECTHOCTM U (M/IM) Hemo-
OpOCOBECTHOCTY CYIIpyTa IpU HefeiiCTBUTENbHOCTI Opaka He
MOXKeT OBITb NMPU3HAaHA OXXMBJIEHHO. Yero Hemb3sl CKa3aTb O
COofiep)KaHMM U XapaKTepe Hay4HbIX ITyO/IMKaIil, HOCBALIECH-
HBIX BOIIPOCaM IIPAaBOBOI'0O PeryIMpPOBaHMs OTHOLIEHUIT MEeXY
POAUTENAMU U € TbMIU.

“ «Ipaxmanckmit komekc Poccuiickoit @eneparnym (4acTb BTOpast)» OT

26.01.1996 Ne 14-®3 (pen. ot 29.07.2018) // Poccmiickas razera. Ne 23.
06.02.1996.

Cwm. 3ampuii O.H. [Jo6pocoBeCTHOCTDb B CEMEIHbIX IPaBOOTHOIICHMAX
/] Bectaux TBI'Y. 2018. Ne 2. C. 45.
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J106pOCOBECTHOCTD B CeMEIHBIX IPaBOOTHONICHVAX Yallle
BCETO YIIOMIHAETCS B KOHTEKCTe «IIPe3yMIIINI FOOPOCOBECTHO-
O IIOBEfleHNA pOAUTeNel» B OTHOLIEHNN CBOUX fieTell. Tak, oT-
IenbHBIMM TToNoKeHMAMM DefepanbHOro 3akoHa «O6 ocHOBax
CUCTeMBI IPOPUIAKTHKN 6€3HAA30PHOCTI U IPaBOHAPYLICHMIT
HeCOBEPILICHHONETHUX» OIpefieiAeTcsA Mpe3yMIIusa fo6poco-
BECTHOCTY POJUTEIIEN TPV COBEPLIEHNI VMU JIEICTBUI 110 BOC-
NUTAHNIO, COZIEPKAHMIO VI PACIOPSHKEHNIO VIMYIIECTBOM HECO-
BEPILIEHHO/IETHETO, IIOCKO/IbKY He TOJIbKO Ha OpraHax OINeKM U
IIONIEYNTENDCTBA M SPYTUX OPraHaX IOCy[JapCTBEHHOI BIACTY U
MECTHOTO CaMOYIIPaB/IeHVI IKUT 0053aHHOCTD 110 BBLABJICHVIO
JleTell, HaXO[AMXCA B COLMAIbHO OIACHOM IIOJIOKEHUM, HO
TaKXXe ¥ CAaMI POJUTENN pebeHKa 00s13aHbI 00 9TOM 3asBJIATH ™.

Koncturyumonnsiit  cys P® B IlocraHoBnenum ot
08.06.2010 Ne 13-IT ykasbIiBaeT Ha OCOOBI IIPaBOBON CTATYC
poxuTesneit, 4To 060cHOBBIBaeTcA 4. 2 ctaTtby 38 KoHcTuTynmn
P®. ITIpu sTOM 03ByYMBaeTCsA, YTO NMPEe3yMIINA TOOPOCOBECT-
HOTO IIOBEJIEHN A POJUTENIE UMEET LIe/IbI0 ONITUMU3ALINIO ITpe-
JIeJI0B BMEIIATeNbCTBA TOCY/IapCTBa B PEryIMpOBaHe OTHOIIIE-
HIII MEXIY POAUTEAMM M peOeHKOM, B TOM YIIC/Ie B VIMYIIe-
CTBeHHOI cepe?’.

Kaxk y>xe 6bI/10 0OTMeYeHO HaMM, OFHMM U3 IIPYHIIUIIOB, TI0-
JIO)KEHHBIX B OCHOBY T'OCYJAPCTBEHHO CEMENHOI IONUTUKI

% Cwm.: ctr. 6, Qemepanpublit 3akoH 0T 24.06.1999 Ne 120-®3 (pen. ot
07.06.2017) «O6 ocHOBax cUCTeMBI IPOPUIAKTUKY Ge3HaA30PHOCTH
U TIpaBOHApyLIeHNUI HecoBeplleHHoneTHUX» // Poccmiickas rasera.
Ne 121. 30.06.1999.

ITocranosnenne Koncruryumonnoro Cyna P® or 08.06.2010 Ne 13-I1
«ITo pmeny o mpoBepke KOHCTUTYLMOHHOCTM ITYHKTa 4 cTaTbu 292
Ipakmanckoro xofekca Poccuiickoit Oefepanium B CBA3K C 5kanoboii
rpaxpaanku B.B. Yagaesoii» // Poccutickas rasera. Ne 130. 17.06.2010.
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Poccniickoit @epepanyunu cornacHo KoHnenmum rocygapcTBes-
HOJI ceMeliHOI nomuTuku B Poccuiickoit @efepanuy Ha epuoy,
no 2025 ropma, sB/IAETCS MPe3yMIuus ZoOpOCOBECTHOCTU PO-
IVTENe B OCYLeCTBIEHUY POAUTENbCKIUX IIPAB U MOBBIILIEHNE
aBTOpUTETA POAUTETIbCTBA B CeMbe 1 001jecTBe®.

b.A. bynaeBcknii, KOMMEHTUPYSI MHEHJE aBTOPOB 9KCIIEPT-
HOTO 3aK/II0UeHNA 110 TpoeKTy KoHIenmum o ToM, 4To «IIpaBo-
Bas IMPe3yMIILM He MOXKeT BBICTYIATh B KayeCcTBe MPMHINIIA
(OCHOBHOTO Hayaja) IPaBOBOTO PETYINpPOBaHMA», YKa3bIBaET,
YTO 9TO He 0O3HAYaeT, YTO B OCHOBY IIPaBOBOTO NpUHINIA (Py-
KOBOJIAIIIETO TIPaBUIa TIOBEleHNsI) He MOXeT OBITh IOTOXKeHa
npe3yMInys (KOHCTPYKLWSA, IPU/AIoIIasi ONlpeeleHHOCTh CO-
OTBETCTBYIOLIEMY IIpaBuIy). VI mpuHIuD 1o6pocoBecTHOCTI
OCYLIEeCTBJ/IEHN POAUTENIbCKMX IIPAB ¥ MICIIOJTHEHA POAUTEIb-
CKUX 00s53aHHOCTel MOTpebyeT «IPUTUPKU» C IPUHIVIIOM
obecrieyeHys1 OeCIPeNsATCTBEHHOTO OCYIIeCTBICHNs YWIeHaMI
CeMb)i CBOMX MpaB; NMPUHIUI obOecreuyeHNUs MPUOPUTETHON
3aIMTHI IIPaB M MHTEPECOB HECOBEPLIEHHOJETHUX U HETPY-
JIOCTIOCOOHBIX 4JIEHOB CeMbJ Ba)KHO COOTHECTU C IPUHILIUIIOM
HEJOIYCTUMOCTY IPOM3BOIBHOIO BMeEIATe/IbCTBA KOr0O-1nbo
B Jie/1a CeMbu»®,

bBe3yc/moBHO, TpMHLMII HOOPOCOBECTHOCTU pPOJUTENEN
(dakTUIecKy IpUCYTCTBYET M celfyac B MeXaHM3Me IIPaBOBOTO
pery1MpoBaHusA OTHOLIEHUI MEXY POAUTENIAMY U AeTbMU. VI

% Pacnopspxenne IlpaButenbctBa PP ot 25.08.2014 Ne 1618-p «O6
yTBepKaeHnn KoHLenuuu rocygapcTBeHHON CeMelHOM MOMUTUKN B
Poccuiickoit @emepaunn Ha nepuop fo 2025 roga» // Cobpanne 3axo-
HomarenbcTBa PD. 01.09.2014. Ne 35, cT. 4811.

Bbynaesckuti b.A. KoHlenuus coBepleHCTBOBAHMA CEMETHOTO 3aKo-
HOJIATe/IbCTBA KaK He0OXOAMMOCTD // AKTyasibHBIE IPOOIEMBI CeMeli-
Horo mpasa. 2017. Ne 5. C. 42-43.
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TaK)Xe 0€3yC/IOBHBIM BUAUTCS YTBEP>KIEHNE O TOM, 4TO JOOpo-
COBECTHOE IOBefIeHMe POANUTENell IPY OCYILIEeCTBICHNN CBOMX
CeMeNHBIX IIpaB ¥ 005A3aHHOCTEN IpefIoNaraeTcs, 4ro ooy-
CJIOBJICHO NIPMPOZOJ B3a¥IMOOTHOLIEHWIT MEXAY PORUTENIIMU
U neTbMU. VI B TOM crydae, ecny JaHHas pesyMIuus O6ymer
OIIPOBEPTHYTa, KOMIETEHTHBII OPTaH MOYKeT IPUMEHUTD yCTa-
HOBJIEHHBIE 3aKOHOM CaHKIMK (0ToOpaHMe pebeHKa OpraHoM
OIEKM U TIOTIeYNTEIbCTBA, PellleHNe Cy/ja O JIMIIEHNN POJVITe-
JIell POJUTENbCKYX IIPaB I T. IL.).

Opnnako ecmy 0OpaTUTBCS K IIPABOOTHOIIEHNSIM IO BOC-
HNUTaHUIO0 pebeHKa B ceMbe OIeKYHa (IIOMeYnTess), IPUEMHBIX
ponuTenelt, TO yKasaHHas IMPe3yMILMs B HUX OTCYTCTBYET.
O6513aHHOCTB JIeICTBOBATh JOOPOCOBECTHO BO3HMKAET Ha OC-
HOBaHMM aKTa OpraHa OIEK) M IIOIEYMTENbCTBA O Iepeade
pebeHKa B CeMbl0, B PaBHOI CTeIeHV U IIpeKpaljaeTcs Ipu
IIpeKpalleHNy OleK! (IIOIeYNTe/IbCTBA) B CUITY TI0060T0 U3 Oc-
HOBAHUI, IPEIyCMOTPEHHBIX 3aKOHOM.

Bhliensno)xeHHble CY)KAEHNs IO3BOJISIIOT KOHCTaTHPO-
BaThb QaxTudeckoe u (opMarbHOe HaaM4yye NPUHIMIA JO-
OpPOCOBECTHOCTY CPefyl OCHOBHBIX Ha4yajl CEMEITHOrO 3aKOHO-
maTenbcTBa JJOOPOCOBECTHOCTD KaK IPU3HAK OCYIIeCTBIEHNS
4JIeHaMJ CEMbJ Vi MIHBIMU CYO'beKTaMy CEMEITHBIX IIPaBOOTHO-
IIEHMII CBOMX IIPaB U 00A3aHHOCTEl, 6€3yCIIOBHO, HE TOTIBKO
IPUCYTCTBYET, HO ¥ MMeeT Iopuandeckoe 3HadeHye. OfHaKo B
HEKOTOPBIX C/Ty4asiX MpeAcTaB/IeHa KOHCTPYKIS IPe3yMITLINU
I06POCOBECTHOCTH, B TO BPeMsI KaK MHOI/a JOOPOCOBECTHOCTD
OIpefensaeTcs mpefielaMyl CYLeCTBYIOLIETO TPaBOOTHOUICHNS
VI IIPSIMO TIPEYCMOTPEHA €T0 COflep>KaHeM.

[Tono>xenns KoHuenum coBepLIEeHCTBOBAHNS —CeMeli-
HOTO 3aKOHOJ]aTe/IbCTBA, B TOM YMC/Ie VM B YaCTY HPE3yMIILNU
OOPOCOBECTHOTO MOBENEHMsI POIMUTENEN, Pe3KO KPUTUKYeT
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JL.IO. MuxeeBa: «He KOMMEHTMPYS O4eBUHYIO OIIMOKY, IIpe-
BPATMBLIYIO IIPE3YMIIIIVIO B IIPYHIVIL, XOTeI0Ch OBl IOCTaBUTh
nepeq Ko/uleraMu i 06Cy>kJeHus BOIIPOC O TOM, HACKO/IBbKO
BO3MOYKHO B CEMEJHBIX OTHOILUEHMAX IPAMOE AENICTBUE IIpa-
Bun I'K o gobpocoBectHOCTH. O6513aHHOCTD EIICTBOBATD JI0O-
6pocosectHo (1. 3 u 4 ct. 1 I'K), kax mpezcTasseTcs, beccriop-
Ha U [O/DKHA CYIIECTBOBATh TAKXXE B CEMENHBIX OTHOLIEHMAX.
Opnako npesymnuyst gobpocosectoctu (1. 5 ¢t. 10 'K PO),
KOTOPYI0 BO MHOIMX CIy4YasX OIPOBEpraTbh NMpUAETCA Cnaboit
CTOPOHE CeMEeJTHOT0 IIPaBOOTHOLIEH N, TPeOYeT OT/Ie/IbBHOTO OC-
MBICTIEHVA TIPYIMEHNTENIbHO K CEMEeTHOMY 3aKOHONATETbCTBY » ™.

[TosBomum  cebe He  COIIACUTBCA € MHEHMEM
JL.IO. MuxeeBoii, 0603Ha4YUB B KauecTBe apryMeHTa OTpaciie-
BYIO CaMOCTOSATE/IbHOCTb CEMENHOIO IpaBa M CEMEHOTro 3a-
KOHOZIaTe/lbCTBa. IIpMMeHNTeNbHO K CeMeIHbIM NPaBOOTHO-
IIEHVAM alIPUOPY He MOXKeT OBITH ¢/1a060J1 CTOPOHBI B IIPaBO-
OTHOUIEHMAX MEXNY POSUTENIAMU U JETbMU: POSUTENN MIMe-
I0T paBHBIE NTpaBa 1 00S3aHHOCTH, IIO3TOMY IIPU HapYIIEHUN
IIpaB JI NUHTEPeCcOoB pebeHKa OJHUM 13 pPOJUTeNell, HallpuMep,
IIpM HEHAJJIe)KAIlleM BBIIIOJTHEHNUM VIV YKIOHEHUM OT POAU-
TEJIbCKMX IIPAB U 0053aHHOCTEIT, PYTOl MOXKET IIPeANPUHSATD
COOTBETCTBYIOLIVE MepHl, alleJUINPYsA K HeOOPOCOBECTHOMY
nosefieHuIo poputensd. Ecnu sxe oba popuTens HeHajiexa-
XM 00pasoM OCYILEeCTB/ISAIOT CBOYM POJUTETbCKYE IpaBa U
00513aHHOCTY, TO OpPTaH OINEK) U IONEeYNTEeIbCTBA, peannusys
NyOMVYHBI VHTEepeC, VHULVMPYeT IIPUMEHEHNe COOTBeT-
CTBYIOIMX Mep, 3asB/IAsA O HEZOOPOCOBECTHOM IIOBEfleHUN
poxpuTerneit (OHOTO U3 HUX).

 Muxeesa JIL.IO. Pa3BuTue PpOCCHUIICKOTO CEMEITHOTO 3aKOHOJaTelIb-

crBa // Kogudukaumsa poccuiickoro gactHoro npasa 2017 / ITox pen.
I1.B. Kpamennnunxosa. M.: CraryT, 2017. C. 340.
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B TO e BpemA u3yueHUe CeMeNHO-IIPAaBOBOTO IOHATHUSA
JOOPOCOBECTHOCTY COCTAB/ISIET TEOPETUYECKYI OCHOBY IIO-
CIIEAYIOIINX CYXXIEHUII O 3/I0yHOTpeO/IeHny INpaBoOM B ce-
MeVHBIX NPAaBOOTHOIIEHNUAX. 3aMeTUM, HEKOTOpble IpefcTa-
BUTENM LVBIWIMCTUKA IPOCIEKUBAIOT U 0O0CHOBBIBAIOT He-
IOCPEACTBEHHYIO B3a/IMOCBA3b COOTBETCTBYIOUIUX ITOHATHIL.
Tak, C.K. Conomun u H.I. Conomuna oy, 3noynorpe6ienyem
IIPaBOM IIpe[jIaraloT IOHMMAaTh «IIPaBOMEpHOe IIOBEEHME,
BBIpa)Kalolljeecsl B 3aBeOMO HEeOOPOCOBECTHON peann3aliin
JMLIOM TIPUHAJJIEKAIIET0 eMy CyOBEeKTMBHOTO IIpaBa, KOIja
TAaKOBas BBICTYIAeT OCHOBAaHMEM BO3HUKHOBEHUA WIU YC/IO-
BUEM OCYIeCTB/IEHNS HOC/IEAYIONero Cy0'beKTMBHOIO IIPaBa,
B OTHOIIEHNM KOTOPOTO CYIeCTBYeT IOTeHI[MaTbHasI BO3MOX-
HOCTb €T0 HapyILIeHN HBIMY TALAMV»>.

HoBerttmmit 60/1b1I0I TOMKOBBIN CTIOBAPb PYCCKOTO S3bIKA
ollpefieNisieT IMOHATHE JOOPOCOBECTHOCTM IIPUMEHUTEIBHO K
4e/I0BEeKY KaK «4eCTHO, CTapaTeTbHO BBITOTHAIONIVI CBOY 0051-
3aHHOCTH, 00s3aTe/IbCTBA (O YeTTOBEKE)»>2,

[IpencTaBnseTcs, 4YTO NMPU3HAK JOOPOCOBECTHOCTM B Ta-
KOM TIOHMMAaHUU B IIOJIHOI Mepe NMPUMEHUM JJIA XapaKTepu-
CTMKU IOBENEeHUs pOAUTENA KaK OTBEYAIOIIEero MHTepecaM pe-
6eHka — popurens cmapaemcs (kKypcus Moit. — 0.3.) ocyuect-
BJIAATH CBOM POJUTENbCKME IpaBa ¥ 00A3aHHOCTM TaK, YTOOBI
He BO3HUKAJ/IO IPOTUBOpEeYNie MHTepecaM pedeHKa.

CyxXJileHNsI 0 TIpefjlaraeMoii Ipe3yMIIIuu KoOpocoBecT-
HOCTY POAIMTeIell IoIaraeM HeOOXOAMMBIM JIOIOTHUTD, CPaB-
HIUB HEeKOTOpble MonokeHusa Ykasda IIpesupenta Poccumiickoir

' Conomun C.K., Conomuna H.I. JJoGpOCOBECTHOCTh B TPaXTAHCKOM

mpaBe: MoHorpadusa. M.: FOctuimudopm, 2018. C. 74.

52 Hoseitmuit 607b1I0J TOTKOBBII CTI0Bapb pycckoro ssbika. CII16., 2008.
C. 264.
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Denepanym «O6 OCHOBHBIX HAIPaB/IEHNAX TOCY/apCTBEH-
HOJ CeMelHOM MOoMmMTuKm» 1996 roma® m paHee Ha3BaHHON
KoHuenuum rocygapcTseHHOM ceMeliHol nonmutuku 2014 ropa.
B wactHOCTM, YKa3 mpefnonaran «npuopumem uHmepecos
Ka)XXJIOTO pebeHka He3aBUCYIMO OT OYePeJHOCTY POXKEHMS Y OT
TOTO, B KaKOJI cCeMbe OH BOCIIUThIBaeTCs (Kypcus Moit. — O.3.)».
Konrenuus >xe 0603HavaeT COBEPIIEHHO THOV BeKTOP GopMu-
pOBaHMA TOCYIApCTBEHHOM CEMENHOV IONUTUKN: «Npe3ymn-
yus 006pocosecmHocmu pooumersetli B OCYIeCTBIEHUY POJY-
TENbCKUX IIPAB U NOBblUeHUe A8MOopUmema pooumenvcmed B
cembe 1 obmecTBe (Kypcus Moit. — O.3.)».

Takum o6pasoMm, cefyeT KOHCTaTMpPOBATh CMEIIEeHNUe aK-
IIleHTa C IpPMOpPUTETa MHTEPECcoB JieTell Ha obecledyeHue co-
LMaJIbHO-TIPAaBOBOro craryca popureneil. IlomyTHo samernm,
YTO MHOIME JVICC/IefioBaTen Oe3ale/UIsAIIOHHO 3asBIAIT O
IpMOPUTETE MHTEPECOB peOeHKa B ceMbe, CChIIasiCh Ha CT. 1
CemerntHoro xomekca P® u mHble mMcTouHMKM. B wacTHOCTH,
B.J. IlykanoBa nuiueT: «YCTaHOBJIEHME B CEMEMHBIX IIPABOOT-
HOUIEHVX IPMOPUTETA MHTEPeCcoB pebeHKa (MMEeHHO IpUopu-
TeTa MHTEPEeCOB, a He TVIABEHCTBA IIpaB pebeHKa HaJl IIpaBaMu
poamTesieit) clenyeT U3 MyOIMYHOTO XapaKTepa peryliupoBa-
HUIS B3aIMOOTHOILIEHNIT poauTens 1 pebeHkar»**. OgHaKo 3aKo-
HOJIaTe/Ib TOBOPUT 00 obecriedeHNy «IPUOPUTETHON 3alUThI
IIpaB ¥ MHTEPECOB HECOBEPIIEHHONETHNX VM HETPYAOCIOCO0-
HBIX YI€HOB CEMbI», MIMEHHO 3aILNTbI, HO HE IPUOPUTETA UH-
TepecoB pebeHKa Iepef] MHTepecaMi JPYTUX YICHOB CEMbI.

53

Ykas IIpesngpenta Poccuiickoit Peneparym ot 14.05.1996 1. Ne 712 «O6
OCHOBHBIX HaIIpaBJIeHMAX TOCYAapCTBEHHO CeMeITHON MOMUTUKI» //
C3 P®. 20.05.1996 1. Ne 21. Cr. 2460.

Ilyxanosea B.JI. Paspemienue fien o AUILIEHUM POIUTENbCKMX IpaB.
Hayuno-mpaktuyeckoe moco6ue. M., 2015. C. 33.
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Tak, cr. 3 KouBenuymn OOH o mpaBax pebeHka mpepmyc-
MarpubaeT: «Bo Bcex HelCTBMAX B OTHOIIEHMM [eTel, He3a-
BIUCVMO OT TOTO, IPEANPUHNMMAIOTCA OHU TOCYAapCTBEeHHBIMU
VIM YaCTHBIMU YUPEXAEeHUAMMY, 3aHUMAIOIVMICSA BOIIPOCaMU
COIVIAJIPHOTO ObecIedeHns, CyfaMy, afMUHUCTPATVBHBIMU
VWIM 3aKOHOZIaTeTIbHBIMU OpraHaMl, IIepBOOUYEpeflHOe BHIMA-
HIIe YHEIACTCA HAuny4uiemy obecrieveHur0 MHTEPECOB HeTei
(kypcuB moit. — O.3.)». V3 copmepXaHMsA YKa3aHHOJ HOPMBI
ABCTBYeT 00513aHHOCTb IIYO/INYHO-IIPABOBOTO XapaKTepa, BO3-
jlaraeMasi Ha OpraHbl TOCYJapCTBEHHON BIACTH U (M/IV) YIIOJ-
HOMOYEHHbBIe TOCYIAPCTBOM YacTHbIe yupexxjeHnsa. OfHaKo B
cT. 18 KoHBeHIMM TOAUYEPKMBAETCS HECKOIbKO MHOI BEKTOP
IIpUOPUTETA OTBETCTBEHHOCTN poputeneit: «Pogurenu mwim B
COOTBETCTBYIOLIVUX C/Ty4asaX 3aKOHHbIE OIEKYHbI HECYT OCHOB-
HYI0 OTBETCTBEHHOCTb 33 BOCIIMTAaHNE VM pasBUTHUE pebeHKa.
Haunyuwue unmepecor pebeHKa ABIAOTCA MPEJMETOM X OC-
HOBHOI1 3260ThI (KypcuB Moit. — 0.3.)».

[IpencTaBnAeTcs, 4TO BBILNIENIPUBElEHHbBIE HOPMBI Je-
MOHCTPMPYIOT Ha MEXAYHapOJHOM ypOBHe 0alaHC YaCTHBIX
U TMyOMMYHBIX MHTEpPecoB B cepe ceMeHOro BOCHUTAHMS U
OTBETCTBEHHOCTM 3a BocluTaHyue pebenka. O6patum BHMMA-
HIe: POCCUIICKNI 3aKOHOZATE/b BO VICIIOJIHEHME ITOTOXKEHUI
Konsennun OOH o npaBax pe6erka B cT. 65 CK PO ncxmounn
IPVHIINII «HaVWTy4IIero», yKa3as JINIb, 9YTO «00ecIieyeHne MH-
TEepPeCcoB JieTelt JO/DKHO OBITh IPeMEeTOM OCHOBHOI 3a00THI X
poputeneii». B cBA3YM ¢ 3TUM BPSZ I MOXKHO YTBEPXAATh 00
ucnionHenuu Poccuiickoit @epeparyeii B morHoM o6beMe 0051-
3aTenbCTB, NpUHATHIX CCCP mpm paruduxanyuym Ha3BaHHON
Kouseniun.

B paMkax Hamlero mcciefoBaHUA IpUBEJEHHbIE HOPMBI
KoHBeHIIIN IBHO IeMOHCTPUPYIOT paciipesieneryie cepsl Ipu-
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OpuTeTa ¥ 30HBI OTBETCTBEHHOCTH TOCYAAPCTBA Y PORUTEIEN C
TOYKY 3peHNs 0becnedyeHN s HaVUTyYIINX IHTEPeCcOB JeTell.

VTaK, poguTeny JO/DKHBI OBITh 03a0049€HbI «HAVTYYIINMU
MHTepecaMu» peOeHKa B IPUHINIE, B TO BpeMs KaK TOCyiap-
CTBO JJO/DKHO «HaWIYYIIMM 006pa3oM 0becIedrBaTh MHTEPECH
pebeHKar.

Ha Ham B3mrAA, MHOTVME IpoO/eMbl ITpaBOIPUMEHEHN,
IPEANOChUIKM ¥ (POPMBI paspellieHuss KOTOPBIX aKTMBHO 00-
CYX/IAI0TCS B HACTOsALIee BpeMs IIO/IUTUKAMY, YIeHBIMI, IIPef-
CTaBUTENAMMI OOIECTBEHHOCTN’, KPOIOTCA B M3HAYA/IbHO He-
BepHOM TonKoBaHuM nonoxxenuit Kousennun OOH o nmpasax
pebeHKa 1 nocenyroeii GpakTudeck fedeKTHOI MMIIIeMeH-
TallMY HOPM JAHHOTO JOKYMEHTAa B OTEYeCTBEHHOE 3aKOHOJA-
TE/IbCTBO.

B ct. 65 CK P® ycranoBneHa HOpMa, aOCOMIOTHO He COOT-
BeTcTByIOIaA nonoxxeHnAM Konsennum OOH o npabax pe-
OeHKa, TOCKOJIbKY:

»  BO-IIEPBBIX, OTCYTCTBYeT NPU3HAK «HAVUTYYIINe» IIPY-
MEHUTENIbHO K VIHTepecaM peOeHKa, 4To, 6e3yC/IOBHO,
dbopmManbHO 3aHMKaeT YpOBeHb TPpeOOBaHMIl, IPENDb-
ABJIIEMBIX K YCIOBUAM (PU3NIECKOTO, HPAaBCTBEHHOTO,
JYXOBHOTO ¥ IICUXIYECKOTO Pa3BUTHS pebeHKa;

*  BO-BTOPBIX, CMEIIEHbI T'PAHUIBI IIPUOPUTETA YACTHO-
ro ¥ MyOIMYHOTO MHTEPECOB IIPY PEryINpPOBAHNN Ce-
MEJHBIX OTHOIIEHWII 1O BocmuTaHuioo pebenka. Kax
cIefyeT U3 MOoNoXKeHuii KoHBeHIMY, pOIMUTeNN JOIXK-
HBI 3a00TUTHCS 00 MHTepecax pebeHKa, a FOCyapCcTBO

»  Cwm., HanpuMep: [leTcTBO 63 popuTerneil. 3aKOHOATENbCTBO M MPaK-

TUKA USDATUA JeTell U3 POCCUIICKUX ceMeit // VITOrOBbIil anbTepHaTUB-
HbII1 foknan / OTB. pefakTop 11 aBTOP TEKCTA JI.10.H., IPO., 3aCTy>KeH-
Hbli1 opuct PO E.b. Musynuna, M., 2017.
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O.H. 3ampudi “
MEXAY POAUTENAMMU U AeTbMMU

JO/DKHO HAMIY4LIMM 00pasoM obecrieuynBaTh MHTEpe-
cbl pebeHka. Poccuiicknii ske 3aKOHOATeNb 0003HAYNII
00513aHHOCTb TOCYlapCTBA KaK IpefMeT 3a00Thbl pofu-
Tenel — «obecredeHne NHTEPECOB IeTell TO/HKHO ObITh
IpeZMeTOM OCHOBHO 3a00TbI X pOAUTEIE».

Hernb3st He OTMETUTBD 1 TO, YTO «POINTENN MMEIOT IIPENMY-
I[eCTBEHHOE IIPaBO Ha OOydYeHMe V1 BOCHNTAHNE CBOVX JeTell
nepen Bcemn gpyrumu muuamm» (1. 1 ct. 63 CK P®). 3naunt
M, 9YTO B JAHHOJ HOpMeE IPEAIIOIaraloTCsl TOJIbKO VHbIe (M-
3MYecKIe INIA, KaK TO: 6aOyILIKY, e yLUIKY, OIEKYHbI, YChIHO-
Butenu? Kcratu, BO MHOTMX HOPMax CeMeTHOTO 3aKOHOaTelb-
CTBa JJAaHHDBIII IIPMOPUTET MeeT HelOCPeACTBEHHOe popMaib-
HOe HOfTBep>K/eHIe.

OpnHaKo B KOHTEKCTe HAllIMX PACCY>KIEeHNIT O COOTHOLIEHVN
YJaCTHBIX U MyOIMYHBIX MHTEPECOB B chepe ceMetHOTO BOCIIN-
TaHNs [leTell MeeT 3HaueHe OTBET Ha BOIIPOC: IPEAIIOIaraeT-
CsL TN VI IPEUMYILECTBO POLUTE/IEl] B pellleHNY BOIIPOCOB BOC-
NUTaHNUA pebeHKa Iepef; KOMIETeHTHBIMY TOCYIapCTBEHHBIMU
opranamn? HanoMHMM, YTO Cpefiyt OCHOBHBIX Hadasl CeMeIHO-
r0 3aKOHOJATENbCTBA 3aKpelyIeH NMPUHIMI HeJOIyCTUMOCTU
IIPOVM3BOJIBHOTO BMeIIaTe/IbCTBA KOro-1mbo B fena ceMbu. B To
Ke BpeMsI OpTraHBbl OIIeKM VI IIOIeYNTe/IbCTBA B COOTBETCTBIN C
HOpPMaMJ CEMETHOTO U T'PaX[JAHCKOTO 3aKOHOJATeIbCTBA 00-
MAafaloT PAROM MOTHOMOYMIL, OCYIECTBIeHNEe KOTOPbIX OTpa-
KaeT IPUOPUTET ITyOIMYHOTO HTepeca B CeMETHOM BOCIIUTA-
TEeTBHOM IIpoljecce.

HyuckonbKo He 3aHVDKas CTENleHb VI He CHMMasi BOBCe C PO-
IUTENell OTBETCTBEHHOCTDb 3a BOCIIMTAaHME feTell, oOecrede-
HIIe TIpaB ¥ MHTEPECOB fieTell, HeOOXOAMMO KOHCTaTMPOBATh,
YTO MMEHHO FOCYHAPCTBO JO/DKHO 00ecrednBaTh HaVIYqIINM
00pasoM VHTepechl feTell, a POAUTEIN HO/DKHBI 3a00TUTh-
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NHTepecbl pebeHKa B cemMbe Kak 06beKT rocyaapCcTBEHHOM MOMUTUKU

o R o Tasall
N poAWUTENbCKON 3a60Tbl: LiesIn U pe3ynbTaT BO3AENCTBUA

Cs1 0 HAWIYYIINX VHTepecax feteil. VHade rOBOps, pOfUTENN
JIOJDKHBI OIIPeeNATh COfiep>KaHue YC/IOBUIL IYXOBHOTO, HPaB-
CTBEHHOTO, PM3MYECKOTO U IICUXIIECKOTO Pa3BUTHS peOeHKa,
a TOCylapcTBO 00513aHO 0OecrednBaTh COOTBETCTBYIOIINE YC-
noBust. K coxxaneHnto, B COBpeMeHHOII CUTYal[My OTBETCTBEH-
HOCTD 3a HawIydllee obecrieyeHre HTEPeCOB fieTeil B OOIb-
IIVHCTBE C/Iy4aeB BO3/IaraeTcs Ha pOJMUTeTIelt.

HekoTopble IpefcTaBUTeNM COLMONOIMM OOO3HAYAIOT B
CBOVIX TPYZaX Ipo61eMy KOHQIMKTA MHTepecOB pebeHKa 1 MH-
TepecoB cembit: «[Ipu KoHGIUKTE MHTEpeCOB pebeHKa U MHTe-
PEcoB ceMbU B IIEPBYIO O4Yepefb IIPABOIPUMEHNTEIb UCXOOUT
U3 IHTEPECOB CEMbI, WIEHOM KOTOPOII sIBJIsIeTCS] peOeHOK, MH-
Tepechl KOTOPOTO YCTYIAIOT IPUOPUTETY MHTEPECOB CeMbI»™.
K coxaneHnio, aBTOpbl He NPUBOAAT CCHIIOK HA MaTepuasibl
IIPaBONPYMEHNUTEIBHOI TPAKTUKY, MOATBEP)XJAolyie O3BY-
YEHHBI Te3NC.

CrenyeT KOHCTaTMpOBaTh, YTO TAKOI IIOJXOM IPVHIINIIN-
a/IbHO He COOTBETCTBYET IPUHIINIIAM ¥ HOPMaM CeMefHOTO 3a-
KOHOJIATe/IbCTBA U, KpOMe TOTO, CBUETENbLCTBYET 00 ommbod-
HOM BOCIIPVSITUM COJEP>KaHMs ¥ TeHAeHLMI pOpMUPOBAHIIS
aIMVHVICTPATUBHOI U Cy[ieOHOI IPAaKTUKM 10 CIIOpaM, 3aTpa-
TMBAIOIIMM MHTepechl fereil. [IpuHIun obecreyeHus mpuo-
PUTETHOJI 3alINUTBI NIPaB ¥ MHTEPECOB HECOBEPIIEHHONTETHMX
(ct. 1 CK P®) npegnonaraet, YT0 MMEHHO HTepecamMt pebeH-
Ka PYKOBOJICTBYIOTCSI OPI'aH OIEKM ¥ ITOIIeYUTENbCTBA VIV CY/
IIpY pa3pelleHny PAa3HOITIACKIT MeXLy PORUTEISAMN, IIPU pac-
TOp)KeHuY Opaka popuTeneit, Ipu pacCMOTPEHUN CIIOpa MeX-
Iy popuTensamMy pebeHKa ¥ OIleKyHOM (IomnevnrteneM) pebeHka

56

Cepebpsinckuii F0.E., Akamosa H.C., Mamesees II.A. OyHKumu cemeii-
HOTO IIpaBa KaK OTpa’keHMe ero CYI[HOCTH ¥ COIMaIbHOI HallpaByIeH-
HocTy: MoHOrpadust. Kmun, 2015. C. 142.
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U T. II. be3ycnoBHO, KaXk/iasd ceMbsl KaK COIVIa/IbHbIN MHCTUTYT,
B paMKax KOTOPOro 00ecIieuMBalOTCs IpaBa M MHTEPeCHl pe-
OeHKa, MMeeT crenpuKy CyO'beKTHOIO COCTaBa Y COflepyKaHMs
COOTBETCTBYIOLUX IpaBooTHOUIeHMIT. OTHAKO HU NPU KaKMUX
00CTOATENIbCTBAX MHTEPEChl CEMbJ He MOTYT IIpeBalNpOBaTh
HaJ| HTepecaMu peOeHKa.

[IpumeuatenbHO, HO CTO JIeT Ha3aj, pyu paspaboTke mep-
BOTO OTEYECTBEHHOTO KOJi€KCa, PEeryIMpYIOIIero ceMeiiHble
OTHOUIEHN, MO3UIVA TOCy#AapcTBa Oblla O60/ee MMIIEpaTUB-
HO-ofHO3HauHa. B cT. 153 Kopjekca 3aKoHOB 06 akTax rpakiaH-
CKOTO COCTOSIHUSA, OPayHOM, CEMEITHOM M OIIEKYHCKOM IIpaBe
1918 roga mpepycMmarpuBanoch: «PopuTenbckue mpasa oCy-
IeCTBIAITCA Uckmouumenvio (Kypcus Moit. — O.3.) B uHTe-
pecax fieTell, M IpY HEIPaBOMEPHOM UX OCYILECTBICHUN CYRY
IpPeNOCTaB/IACTCA IIPABO JIUIUUTb POAUTENIENl 3TUX IIpaB»’ .
CrpaBefIMBOCTM pajii OTMETUM, YTO C TAKOI >Ke MHTOHAIN-
€1 3aKOHOZIaTe/Ib BOCIIPOM3Be/l YKa3aHHYI0 HOPMY U B CT. 33
Kopekca 3akoHoB 0 Opake, cembe u oneke PCOCP 1926 ropa.
ITo muenuto E.M. BoposkelikuHa, JaHHOE NIPeIICaHNe MOXKHO
OBbIIO TPAaKTOBATh KaK oOecredeHe MHTePeCcoB eTell «BO 4TO
ObI TO HM CTAJIO, IYCTh AaXkKe C IBHBIM yILIepOOM M1 pOIUTE/b-
CKVIX MIHTEPEeCOB»™.

[TomaraeM HeOOXOZVIMBIM OTMETWUTDb €Ille OfVH acCIIeKT,
CBSI3aHHBII C OCYIIeCTB/ICHEM POAMUTENIbCKIX IIPaB He B IIPO-
TUBOpEUNN C MHTepecaMu feTeil. Peub ujjeT o MpUMeHeHUN K
OJHOMY U3 POAUTE/Iel Mep YTOIOBHOJ OTBETCTBEHHOCTH 32 He-

57 Ko,uexc 3aKOHOB 00 aKTax I'pa’XAaHCKOTO COCTOAHNA, 6pa‘IHOM, ce-

MeITHOM 1 oIeKyHcKoM mpaBe (mpuusat BIIVIK 16.09.1918) // CYuP
PCOCP. 1918. Ne 76-77. Cr. 818.

Bopooceiixun E.M. Cemeiinble mpasootHomenusa B CCCP. M., 1972,
C. 179-180.
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N pOAMTENbCKOM 3a60Tbl: e U pesynbTaT BO3LeNcTBMA “

VICIIONTHEHMe CYfIeOHOTO pelleHN s O B3bICKaHMM a/lIIMEHTOB Ha
cofiepkaHue HecoBeplIeHHONeTHero pebenka. IIpempicTopus
obycroB/ieHa KaK pa3 HeoOXOIMMOCTbIO obecrieyeHNs MHTe-
pecos pebeHKa: Of[VIH U3 pOfiuTeselt, KaK MpaBuIo, MaTh 06pa-
IIA€TCA B CYJl C COOTBETCTBYIOLIVIM VICKOBBIM 3aABJIEHUEM V/IN
3asB/IeHNEeM O BbIJlaue CyfilebHOTro IpyuKasa, 0603Havas OTIA B
Ka4eCTBe IMOTEHIIMAIbHOTO T/IATe/NbIMKA a/IIMEHTOB.

Ecmyu BHocnencTBUM OTel] He BBIONHAET CYAeOHbIN axT,
CyAeOHbIN IPUCTAB-UCIIOTHATENb MOXKET MHUIMMPOBATD IIPH-
BJIEYEHE HeIIaTe/IbLIMKa K YTOJTOBHOM OTBETCTBEHHOCTH. VI
BOT Ha 3TOM 3Talle, PyKOBOJACTBYACH OIATb-TaKU MHTEpecaMu
pebeHKa, MaThb MOXKeT 0OPATUTBCA C 3asBJIEHNEM O TIpeKpallie-
HUI YTOTIOBHOTO IIPEC/IeJOBaHNA PONUTENA — HEIlTaTebIIKa
a/IIMEHTOB.

B cBA3M ¢ 3TMM BO3HMKAET BOIIPOC O BO3MO>KHOM ITPUOPU-
TeTe B MHTepecax peOeHKa, OHAKO KpUTepuy BbIOOpa Ipuo-
puUTEeTa ONPENENAITCA 110 YCMOTPEHNUIO OJHOTO U3 POJUTENEN.

Taknm o6pasom, ofuH 13 poguTesneil, pyKoBOACTBYACH UH-
TepecaMy peGeHKa, IIPUHUMAaeT pelleHne 06 0CBOOOXK/eHUN
JIPYTOro POUTENA OT OTBETCTBEHHOCTH 3a JiesHMe, Hapyllalo-
Ijee IpaBa U MHTepechl pebeHKa.

Ha npo6nemy «ChIH 3a OTIIa He B OTBeTe» 00paIaloT BHU-
manue A.V. Tymanos u JI.B. TymanoBa, ykasbiBasi, 4TO «IIpO-
TUBOIIPABHbIE [IEAHUA POAUTENEN B IOC/IENYIOIIEM MOTYT KC-
HOPTUTD >KU3HD JIeTAM»”. B 4acTHOCTH, ec/tu poauTenb MeeT
CYAMMOCTD, TaHHBIN (aKT MOXKET OBITh KBaMNPUIVMPOBAH KaK
yMajieHMe aBTOpUTeTa CyleOHOI BIAacTH, U pe6eHOK He CMOXKeT
IpeTEeHI0BAaTh HA JO/DKHOCTb CYAbM Ipu GOPMATbHOM COOT-
BETCTBUY BCeM NpeNbAB/AeMbIM TpeboBaHuAM. Coramasch ¢

59

Tymanoe A.J., Tymanosa JI.B. Ykas. cou., C. 279.
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yKa3aHHBIMU aBTOPaMI B TOM, UTO TaKasi IpobjieMa CyIiecTBY-
€T, BCe XKe OTMEeTUM, YTO (PaKT CYAUMOCTI POAUTEIA 3a II060e
IpeCTyIJIeHNe, KaK TOBOPUTCS, €0 IMYHBIE IIPO6/IeMBL: OH CO-
BEepIIWI JlesTHNe, CY/ Ha3HAYMI HaKa3aHIe.

Ho ecimu popytens 6611 00513aH pellieHNeM Cy/ja K BbIIUIaTe
aJIMMEHTOB Ha Coflep)KaHye peOeHKa, YbJl IHTePeChl OH II0/THO-
CTBIO UTHOPUPOBAJI U1 NIPOJIO/DKAET UTHOPMPOBATD, HE BBIIIOJ-
HsSL COOTBETCTBYIOILee pelleHNe, TO TOCYAapCTBO, peannsys
IyOMMYHBI MHTEpeC B 3alyTe IpaB peOeHKa, JO/DKHO Mpu-
MEHUTb NPELYCMOTPEHHbIe 3aKOHONATEIbCTBOM Mepbl OTBET-
CTBEHHOCTI.

VIMeHHO MHTepechl peOeHKa BBICTYNAIOT OOBEKTOM IIpe-
CTYIUIEHN, TIPESYCMOTPEHHOIO CT. 157 YronoBHOro Kopekca
PD%, ogHako OfMH U3 POAMTETIENl MOXKET XOfjaTaliCTBOBATh O
IpeKpalleHNy VICIIOMHUTE/IbHOTO IIPOU3BOJCTBA 110 a/IVIMEHT-
HOMY 0053aTe/IbCTBY.

B cmoxuBIIeiics cUTyaluy, Ha HaIl B3I/IAJ, B IIPUOPUTeE-
Te JJO/DKHBI OBITb OXpaHsieMble 3aKOHOM MHTepechl pebeHKa 1
€ro IpaBo Ha ITOTyYeHNe a/lIMeHTOB. PoiuTesb, 10 MHNIIMATH-
Be KOTOPOTO IpeKpaliaeTcsi MCIOTHUTEIbHOE IIPOU3BOACTBO,
3710yTIIOTpeO/IsieT CBOMM IIPABOM, IIOCKOJIBKY JIeMICTBYeT SIBHO B
yiiep6 nHTepecaM pebeHKa.

Tax wim mHave, HO HpoOreMaTNKa MHTEPecoB peOeHKa
IpepIonaraeT HeoOXOAMMOCTD MCC/IESOBAHNA He TONBKO COOT-
BETCTBYIOIIETO IIOHATVA, COOTHOLIEHSI IHTEPECOB peOeHKa I
VHTEPECOB POJUTEIEN, HO ¥ BOIIPOCA COOTHOLIEHVISI YaCTHBIX U
IyOTMYHBIX MHTEPECOB B MeXaHM3Me CeMeTHO-IIPaBOBOTO pe-
Ty/IMPOBAHMA.

% «Vronosusiit Kopekc Poccuiickoit Pegepannm» ot 13.06.1996 Ne 63-D3

(pen. ot 03.08.2018) // C3 PD. 17.06.1996. Ne 25. Cr. 2954.
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Kak yxxe otmeuanocs, O.10. VnbuHa, packpbiBas Teopuio
MHTepeca B CeMeITHOM IIpaBe, 3asABJIAeT O HEBO3MOXKHOCTU CY-
IIeCTBOBaHNA Oa/laHCa IHTEPECOB B CEMEITHOM IIpaBe U IPaBo-
OTHOIIEHNAX, ITojIarasi 000CHOBaHHON rapMOHM3AINIO, TO €CTh
COCTOSIHME COOTBETCTBUA U CIaKeHHOCTH. «VIMeHHO cormaco-
BaHHOCTD, COPa3MepPHOCTb, a He paBHOBecue (6amanc. — O.3.) B
COYeTAaHNUV YaCTHBIX ¥ ITyOIMYHBIX UHTEPECOB SIB/ISETCS 0CO-
OEHHOCTBIO CeMEITHOTrO IIpaBa, obecrednBaoneil 3Pp¢dexTus-
HOCTb NIPYIMEHEHNsI CEMeITHO-TIPaBOBBIX HOPM»©'.

Borpaxas conmmnpapHoctb ¢ MHeHMeM O.1O. VMnbpnHoii, Bo3-
pasum A.®. [IbsIHKOBOIL, KOTOpasd Mo/IaraeT NPYHIVINATbHBIM
VICTIO/Ib30BaTh NOHATHE «paBHOBECUE» U IIpeJlaraeT Caefyo-
mee omnpenenenne: «Ilog 6amaHcoM MHTEpecOB CIefyeT MOHMU-
MaTb TaKOe COCTOsAHME CeMETHOTO PaBOOTHOLIEHM, B KOTO-
poM mpaBa 1 0053aHHOCTY CTOPOH COPa3MepPHBI 1 3alIIeHbI
IIpaBa U 3aKOHHbIE MHTEPeChl HECOBEPUIEHHO/IETHUX U HETPY-
IOCIIOCOOHBIX Y/IEHOB CEMbI» 2,

JI71s1 ceMelTHBIX TPaBOOTHOIIEHNUIT BOOOIIE U [IsI IPaBOOT-
HOIIEHNII MeXJy POAUTENIAMU U AeTbMMU, B YACTHOCTHU, JINIIb
PaBHOBECHS MHTEPECOB KaK HEKOTOPOTO (PM3MYECKOTr0 COCTO-
SHMA HELOCTaTOYHO. TObKO MOCTOSHHBIN IPOLECC COIIACo-
BAaHHOCTH U CTTA)KEHHOCTM YaCTHBIX M MyOIMYHBIX HTEPECOB,
TO €CTh VIX TapPMOHM3AIVA, CMOXKET 00eCIeuynTh HOPMaIbHYIO
KU3HENEATeTbHOCTb CEMbIL.

Parn¢ukanua HalmmM rocylapcTBOM psfa MeX/yHapof-
HbIX KOHBEHIMIT MPOCTUMYIMpPOBaJa HAYYHYIO JUCKYCCUIO O

o Mmvuna O.JO. YactHble U My6nMIHbIE MHTEPECH B CEMETHOM IIpaBe

Poccuiickoit Qeneparuu. ABTopedepar aucc. ... I-pa OpKUA. Hayk. M.,
2006. C. 11.

ITvanxosa A.®. bamaHc MHTepecOB B aTMMEHTHBIX IIPAaBOOTHOIIEHUAX
/] AkryanbHble Tpo6IeMBbl poccuiickoro mpasa. 2018. Ne 1(86). C. 79.
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TaK Ha3bIBAEMOM <IIO3UTVMBHOM POAUTENLCTBE», «OTBETCTBEH-
HOM POZIUTETbCTBE»®. B CBOIO 04Yepe/p 9TO MO3BOMUT Pa3BUTh
TEOPMIO IHTEPeCOB peOeHKa B CeMeITHOM IIpaBe, IOCKO/IbKY pe-
anmmsanyst nonoxeHnii KoHBeHIMiI B HOpMax HaIVIOHATbHOTO
3aKOHOJATE/IbCTBA OIPENe/NINT COBEPUIEHHO MHBble IPVHIMIIBI
COOTHOIIIEHMs YAaCTHBIX MHTEPECOB pebeHKa 1 IHTePEeCcOB ero
poxuTerneit (KaXKOro M3 poAuTesei), a TaK)Ke YaCTHBIX MHTe-
pecoB poputenell U IMy6IMYHOTO VHTepeca B BOCIMTAHNM Jie-
Teil, 06ecIieYeHN VX IIPaB ¥ MHTEPECOB COOTBETCTBEHHO.
CeMbs1 AIB/IsIETCS, TOXKaNyil, 0OBEKTUBHO Hambosee 4yB-
CTBUTENBHBIM WMHAMKATOPOM IOC/IEACTBUI COLMAIbHBIX W3-
MeHEHUI, 00yC/IOBIEHHBIX YaCTHBIMIU JMHTEepecaMy TpaXk/iaH,
4TO B OO/IBLIMHCTBE CIy4aeB HAXONUTCA BHe cephl AeiCTBIUA
CeMeITHOTO 3aKOoHOAaTenbcTBa. OTHUM 13 PacIpOCTPaHEHHBIX
SIBJIEHNI B COBpeMeHHO Poccun, Kak 1 BO MHOTUX 3apy0ex-
HBIX CTpaHaX, CTaJa llepeMeHa MojIa KaK peaansauys noTpeod-
HOCTM B TeHfepHOI wupeHtnoukanyu. CoBeplIeHHO IpaBa
H.H. Tapycuna B TOM, YTO «pOCCUIICKO€ 3aKOHOIATEIbCTBO
TI0/IaTaeT HellpyMeM/IEMBIM JIONyIIeHMe /ISl Y4aCTHUKOB OffHO-
IIOJIBIX COI030B OQUIINMATBHOIO POSUTENbCTBA, YCHIHOBICHMS,
HIOIIeYNTEeNIbCTBA HAJ| AeThMM, XOTsI [JaKe B €r0 PaMKaX TakKoe
BO3MOXXHO de jure wm de facto. Hanpumep, npu cmeHe mona
OJIHUIM 13 IAPTHEPOB B OpaKe C IeTbMY, OTCYTCTBYET PeaKIysa
3aKOHOZaTeNA KaK Ha Cyfb0y TaKoro cowosa, TakK J Ha CUTYa-

8 Cwm.: Tamapunyesa E.A. TIpo6neMbl COOTHOLICHNS YaCTHBIX U ITyO/IMd-

HBIX VIHTEPECOB B IIPABOOTHOLIEHNUAX CEMETHOTO BOCIUTAHNUA: MOHO-
rpadusa. M.: IOHUTU-IAHA: 3axon u npaso, 2017; Cycnuxos B.H.,
Iaxoea E.C. Ilo3auTuBHOE POANUTENTLCTBO KaK OCHOBHOE HaIlpaBJleHNe
TOCYJJAPCTBEHHOI CEMENHON IOMTUKNA: TeopeTUYecKyue 1M MeTOHO-
7IOTMYecKMe acleKThl POAUTENbCKUX IPaBOOTHOIeHUit // BecTHuk
PYIOH. Cepusa «lOpupmyeckne Hayku». 2016. Ne 1. C.17-28; u fip.
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N poAWUTENbCKON 3a60Tbl: LiesIn U pe3ynbTaT BO3AENCTBUA

L[M0, BO3HMKAIOUIYIO IIPY BHECEHMM M3MEHEHMII B JJOKYMeEH-
TBI TPAXKJAHCKOTO COCTOAHMA. 3alMCh MOYKHO OCYIECTBUTD U
IIacIOPT BBIJATD, @ MOXKHO /I 3AMEHUTD CBUJIETENILCTBO O PO-
JKIeHUY pebeHKa U 3a(pUKCHUPOBATh Y HETO POJUTENIe OJHOTO
HOJIa — IBYX TAIl JI MaM{»®,

Omnacennsa spipaxkaer u K.A. KupnudeHnko, KoHcTarupys
OYEBU/IHYIO TEHJEHLUMIO 3BONIOIVIOHMPOBAHUA MHCTUTYTOB
POAUTENbCTBA M CEMbM B MbeparTbHOM HallpaB/IeHUN, He UC-
K/II04Yasl IIOCTENIEHHOTO IPU3HAHMA COLVMANbHON IIeHHOCTY
PacCMOTPEHHBIX ABIEHUI®.

JleicTBUTENbHO, U3SMEHEHNA, IPOUCXOJAIINE B COBPEMEH-
HOM COLIyMe, HaXOfIAT OTpaKeHMe B CeMbe KaK MaJIoil COIu-
aJIbHOII I'PYILIIE, I03BOMAOLIEN Y€TOBEKY Pea30BbIBaTh CBOM
YacTHbIE MHTEPECH], BCTYAIOLIe VHOINA B IPOTUBOpEYNE C
NyOMMYHBIMU MHTEpecaMi, IpefCTaBIeHNAMM O0IIecTBa B Iie-
JIoM 06 OpraHM3aIMM YAaCTHO-CEMENHON XU3HU 1 HopMaToM
CEMENHBIX MTPaBOOTHOIIEHNI, YCTAHOBJIEHHBIM TOCYNApCTBOM
B 3aKOHOIIO/IO>KEHMAX.

CemeliHble IPaBOOTHOIIEHNA MEX/Y POSUTENAMU U JIETh-
MJ HENPOM3BOJILHO TOXKE IOJJAIOTCA BO3JENCTBUIO, MIMEHHO
Ha JIeTAX PUKOIIETOM OTPAKAKTCA IONBITKM CaMOMIEHTU-
bukanyy ponuTenell, peanusanyyi MMM CBOMX JHTEPECOB,
3a4aCTyI0 IICHMXOJIOTMYECKUX KOMIUIEKCOB. B ompepneneHHbIX
C/Iy4asX NPENIIOChIIKON TAKUX «BOJIBHOCTEN» POIUTENIEN BbI-
CTYIIa€T HECOBEPIIEHCTBO JIEMICTBYIOLIETO 3aKOHOJATENIbCTBA:
OTCYTCTBUE COOTBETCTBYIONIVX ITPaBOBBIX MPeIIICAaHNIT 160

64

Jlywnuxos A.M., Jlywnuxosa M.B., Tapycuna H.H. Tenaep B 3aKoHe:
moHorpadus. M. : [IpocmexT, 2015. C. 193.

Cwm.: Kupuuenxo K.A. Tpu Mogmeny popmanusaiym poguTeIbCKOro cTa-
Tyca B OJJHOIIO/BIX CEMbSX: OIIBIT CPABHUTE/ILHO-TIPABOBOTO MCCTIE0-
BaHusA // AKageMmyeckuit opuamyeckuii xxypaan. 2012. Ne 1. C. 51-60.
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3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX

O.H. 3ampudi “
MEXAY POAUTENAMMU U [ETbMMU

IIpOTUBOpeYalye LPYT APYTY PeAaKINy IPAaBOBBIX HOPM, 4TO
IIPOBOLMPYET HEOJHO3HAYHOE TOJKOBAHME VX COJlep>KaHMs B
YTOZly MIMEHHO YaCTHBIM VHTEpeCcaM.

[To muennmio 10.®. becmanoBa, «HaMeTMIach TEHAEHIIVISA
yMajIeHUs TMYHOCTY pebeHKa 1 ee YHUKATbHOCTU. Mephl, KO-
TOpBle obecreynBany OBl JOCTOMHCTBO, YBaXXEHNUE JTMYHOCTHI
pebenka, He cucTeMHBI U He 3¢ exTnBHbL. [Tomarato, yTo pu-
OpUTET JJO/DKHO VIMETh CeMellHOe BOCINTaHMe U B Heobxomu-
MBIX CTy4asx OOIeCTBEHHBII KOHTPOIb»®.

B coBpemeHHOIT cuTyanmm pe6eHOK pakTIuecKy oKasancs
3aJI0KHMKOM B POAMUTEIBCKOM IIPaBOOTHOLIEHUY, ITOCKONBKY
pomMTeny BBIOMPAIOT UM peOeHKY, OIpefe/siloT ero Bepou-
CIIOBelaHMe, CIIOCOOBI BocHUTaHMs, GOPMbI 0Opa3soBaHUA U
T. [I. ¥ T. II., PyKOBOJACTBYSACh MICK/TIOYNTE/IBHO CBOVMY VHTEpe-
camu. JJoOpOCcOBeCTHOCTD TOBEefieHNsI pOAVTEIIel! IIpeIoiara-
eTcs. VI muib B TOM cTy4ae, KOIia YIOTHOMOYEHHbIe ToCyaap-
CTBOM OPTaHBI, B YaCTHOCTY, OPTaHbI OTIEKM 11 IIOTIeYNTEIbCTBA,
3auKCUpPyOT PaKT «OTKIOHEHNA» IOBEMeHNs POAUTENell OT
MOJZIe/IV HaJJIeXKAI[eT0 OCYLIeCTB/ICHNS POAUTENbCKUX T1aB U
00513aHHOCTeVI, CTAaBUTCA BOIPOC O BMEIIATENbCTBE TOCYHap-
CTBa B YaCTHYIO c(epy CeMbI.

[IpencTaBnseTcs, 4To MHTepechl pebeHKa KaK TaKOBbIE
VIMEIOT XapaKTep «IT00OYHBIX» IPY YPETyINPOBaHUN KOHKPET-
HBIX Pa3HOITIACUI VIV CIIOpa MEX[Y POAUTEIIAMY, ITIOCKOIBKY
Ka)X/IBIJT U3 POAMTeEsIelT MbITaeTCs MPOJAEMOHCTPUPOBATh CO0-
CTBEHHBIE IIPENMYILIEeCTBA IIepef APYTUM POAUTETIEM, IIPU 3TOM

% Becnanos I0.9. HexoTopble Ipo61eMbl OCYILeCTBICHNS, OXPaHbI I 3a-

IUTHI TIpaB pebenka B Poccuiickoit Gepeparyn // TIpaBa pebenka B
P®: 3akoHOfaTeNMbCTBO, MPAaBOIPUMEHNUTEIbHASA [eATENbHOCTD, POC-
cmiicKasg HayKa: MaTepuasabl MeXIyHapOaHOl Hay4YHO-IPaKTUYeCKOI
koHdepeniym / OTB. pep. 10.0. becnanos. M.: PI-TIpecc, 2018. C. 14.
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NHTepecbl pebeHKa B cemMbe Kak 06beKT rocyaapCcTBEHHOM MOMUTUKU

o R o Tasall
N poAWUTENbCKON 3a60Tbl: LiesIn U pe3ynbTaT BO3AENCTBUA

«MEepUJIOM Beca» BBICTYIAeT MaTepuajbHOe 0/1ar0COCTOAHMUE,
AKOOBI MMeIasAcA NMPMUBA3AaHHOCTb pebeHKa K TaHHOMY po-
AuTeno u T. I. IIpy 5ToM abCOMIOTHO He YYUTHIBAETCS MIPABO
pebeHKa )KIUTD ¥ BOCIIUTBHIBATBCA B CeMbe, HACKO/IBKO 3TO BO3-
MO>KHO, IIpaBO 3HAaThb CBOMX POAMTeENIE, IpaBoO Ha UX 3a00Ty,
IIPaBO Ha COBMECTHOE C HUMU NPOXKMBAHMNE, 34 UCK/IIOUYEHNEM
CIy4aeB, KOTZIa 3TO MPOTMBOPEYNT ero MHTepecaM (1. 2 cT. 54
CK P®). K coxanenuto, 4acTb GOpMYJIbI, @ MIMEHHO: «...KOTZia
5TO IPOTUBOPEUUT €ro MHTEepecaM» — PaKTUIeCKV He OL[eHM-
BaercA. IIpeBanupyroT MHTEpECh pOANUTENEN, MHTEPECHI KaX-
JIOTO 13 HMX, OTHIOAb He MHTepechl pebeHKa.

B Toit cutyanum, Korga oprasbl OIeKN U IONEYUTENbCTBA
VIV K€ CYJI paspelraroT BOIPOC, CBA3AHHBIN C OCYIECTBIEHN -
€M pOANTENbCKIUX IIPAB, OHY 3a4aCTYI0 PYKOBOACTBYIOTCS (aK-
TUYECKY NIPMHLIMIIOM BUHOBHOCTHU popuTeneit. VI ocHoBHas 3a-
lada 3aK/TI09aeTCA B TOM, YTOOBI TOATBEPANTD HeHAITeKAI I
XapaKTep OCYLIECTBIEHNA POSUTENBCKUX IIPaB, IOTOMY HOCH-
Te/U MyOIMIHOTO MHTEepeca He MOTYT OMIMOAThCA. YBBI, @ COOT-
BETCTBYET /M U3DATIE peOeHKa M3 CEMbI €r0 MHTepecaM WIn
HET, KaK FOBOPUTCH, IOKaXkKeT BpeMsA. besycnosno, curyanumn
OBbIBAIOT pas3HbIe, I, K COXKa/ICHNIO, BCE Yallle I Jallle POfUTeNN
6€30TBETCTBEHHO OTHOCATCA K CBOEMY CeMeJHO-IIPaBOBOMY
CTaTYCy, COBEPIIEHHO UTHOPUPYIOT POAUTENbCKIE IIPaBa U VH-
Tepechl pebeHKa.

B 10 Xe Bpemsa mpencTaBnAeTCA, YTO IPOLIECC OCYIIECT-
BJIEHMA KOMIIETEHTHBIMI TOCY/IapCTBEHHBIMI OPTaHaMI CBOMX
IIOTHOMOYMII TIOCPEACTBOM BMENIATE/IbCTBA B YACTHYIO chepy
CeMbli, B KOTOPOJ BOCHUTHIBAETCA peOEHOK, eCTb KOHMIMKT
NyOMMYHOTO M YAaCTHBIX MHTEPECOB, MHTEPechl ke pebeHKa
OIIATh BHE 30HBI 3TOr0 KOHPMMKTa. PopMyna «MHTepechl pe-
6eHKa» B MOOOHON CUTyallVy BBICTYIIAeT JIMIIb KpUTepueM
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O.H. 3ampudi “

3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX
MeXay poaUTeNAMU U AeTbMU

orpefie/ieHNs] Mepbl OTBETCTBEHHOCTH, IPUMEHSIEMOIT K POLI-
Te/sIM (OZHOMY U3 HIUX).

[IpoBeneHHOE HaMU B JJAHHON 4acTy MOHOrpauu nccie-
JOBaHIe IT03BO/IsAeT CHOPMY/IMPOBATD CTIeAYIOIIVe BHIBOIBL:

poccuiickoe ceMelfHOe 3aKOHOAATENbCTBO 0003HaYaeT
obecIiedeHie IHTePeCcoB feTell KaK IpeMeT OCHOBHOM
3a00TBI pOAUTENIEl, YTO BI€YeT 3a c000iT PpaKTIIecKoe
«TIOTTIONIeHNEe» MHTEPECOB pebeHKa MHTepecaMy pOfy-
TeJIell B iepapXny MHTEPECOB B CEMbE;

B CBOI0 OYepefib, TOCYAAPCTBO peany3yeT IIyOMIMYHbIi
MHTepec B 00ecIeYyeHnN IIpaB, JYXOBHOTO, HPAaBCTBEH-
HOTO, (PM3MYECKOTO U NICUXNYECKOTO pa3BUTUs pebeH-
Ka, alle/l/INPys ONATb-TaKM K POAUTENAM, HAJeNAd UX
NIpEeNMYILeCTBEHHBIM IIPAaBOM II€pell BCEMU TPETbUMMU
JIMLIaMY B IPAaBOOTHOIIEHMSAX C YYaCTVEM peOeHKa;
TaKVM 00pa3oM, MHTepechl pebeHKa B ceMbe OfHOBpe-
MEHHO BBICTYIAIOT OO'bEKTOM BO3JEVICTBUA CO CTOPO-
HbI Ka)XXJIOTO U3 POAUTEIIEN, MHBIX YIEHOB CEMbI, y4a-
CTBYIOIIMX B IIPOIlecCe BOCIMTAHUA peOeHKa, a TaKkKe
roCynapcTBa;

IIPOTUBOPEYMA, BOSHUKAIOLIME B CEMEHBIX IIPaBOOT-
HOIIEHVSX 110 BOCHUTAHMUIO JIeTel, MOryT ObITh 00y-
CTIOBJIEHBI KOH(IMKTOM VMHTEPEeCOB, [ pa3pelleHys
KOTOPOTO IO/DKHBI OBITh M30paHbI ONTUMaIbHbIE (Op-
MBI 1 CHOCOOBI YPeryInpOBaHNs YaCTHO-IIPAaBOBOTO U
OyOIMYHO-TIPaBOBOTO XapaKTepa.



FMABA Il
MpuoputeT nHTEepecos poauTtenei
Npu YCTaHOB/IEHUMU NPOUCXOXKAEHUA AeTel

Kak yxe oTMedanoch, B COOTBETCTBUM CO CT. 38
Koncturynum PO mMaTepuHCTBO U JeTCTBO, CEMbsI HAXOJATCA
IIOJ 3aIUMUTON rocypgapcrsa. IIpuMevarensHo, HO B 1. 1 cT. 1
CK P® paHHBII KOHCTUTYLVOHHBIV HPUMHLMII IIPEACTaB-
neH mmmpe: «CeMbsl, MaTepUHCTBO, OTLIOBCTBO U JIETCTBO B
Poccuiickoit ®@efepanyi HaXO#ATCA TOA 3aLUTON Trocypap-
ctBa». [IpencraBisercs, 4To TakuM oOpasoM 3aKOHOJATEIb
IIPOBO3IVIACJI PaBHbIE BO3MOXKHOCTM KaXX/IOTO M3 pojuTesnen
KaK C TOYKM 3p€HN peann3alny PeNpOoAyKTYBHBIX IIPaB, TaK U
B c(pepe OCyIIeCTB/IEHNS 1 3aIINThI POAUTETbCKIX IIPAB.

Kak npaBumio, u My>X4nHa, ¥ >XeHIL[IHA OCO3HAHHO IOfI-
XOZIAT K PelIeHNI0 BOIIPOCa MAaTEPUHCTBA M OTIIOBCTBA, PYKO-
BOJICTBYACh MICK/IIOUMUTE/IBHO CBOMMM YaCTHBIMM MHTEPECaAMI.
Mopuble TeHaeHIMYN Yaiuiadpy, poxx/eHNs feTell BHe Opaka,
pOXIeHus JeTell B OTHOCUTENIbHO CTapllieM BO3pacTe — Jaxe
Ha 9Tale IJIAaHMPOBAHM, KOTOpPOe B OOJIbIIIeN CTEIIeHN TIPUCY-
111e BCe-TaKy COBPEMEHHBIM CeMbsM, IIOTeHIMa/IbHbIe POJIATE-
I COOTHOCAT CBOM MOTPEOHOCTM, BOSMOXKHOCTHU U YKeTaHUs,
YTO OCHOBBIBAETCS (PaKTIIECKV HA MHVBY/YaJbHOM VIV CO-
BMECTHOM 3TOM3ME.

B coorBetcTBUM CcO cT. 47 CK PO ocHOBaHMEM BO3HUKHO-
BEHM: [IPAaBOOTHOILEHNS MEX/y POAUTENIAMU U NeTbMU ABJIA-
eTCsl MIPOMCXOXKJeHNE JieTell, yIOCTOBEPEHHOE B YCTaHOBJIEH-
HOM 3aKOHOM mopsizike. [IpaBa u 00513aHHOCTHM OTLIA U MaTepu
B OTHOUIEHUY peOeHKa MOTyT OBITh YCTAaHOBJIEHBI B paMKax
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O.H. 3ampudi “
MEXAY POAUTENAMMU U [ETbMMU

PasIMYHBIX IPOLEAYP, IPeSyCMOTPEHHBIX 3aKOHOM. [1pu aToM
YUUTBIBAETCSI, COCTOAT /I POAUTENN pebeHKa B Opake MeX[Y
c000i1, KOra popuics pebeHoK (HapuMep, B TeYeHNe TPEXCOT
JIHell TIOoC/Ie pacTop>KeHMsA Opakxa), KUB /M MPeANonaraeMblit
orel] pebeHKa I T. .

B coBpeMeHHOJV Hay4dHOl /HUTEpaType IO CEMENHOMY
IpaBy Ipo6ieMaTiika KPOBHOTO POJCTBA U BOOOIIe OCHOBA-
HUJ BOSHUKHOBEHUS IIPAaBOOTHOIICHNI MEX/y POANUTENIAMMU
U JeTbMU OOCY)X/aeTcsl JOCTaTOYHO aKTMBHO. Ilo MHeHUIO
E.A. TarapunieBoit, «rpo6nemMa poAcTBa Kak IPaBOBOTO CO-
CTOSHMA TpebyeT HOBBIX IIOAXONOB K CBOEMY pelIeHuIo»”,
4TO 00yC/IOB/IEHO, YKa3bIBaeT aBTOP, CChUIASACH HA COILMOJIO-
TOB, «OT/Ie/IEHVEeM POAUTENbCTBA OT €ro OMOTOTMYecKoil oc-
HOBBI»®, CO3[JaHVEeM YCIIOBUII «J/Is1 pacIpoCTpaHeHu:A 610yo-
TMYECKOTO ¥ COLMANbHOTO, KPOBHOTO U 3aMeIAIOIeTO POJy-
TeNbCTBA»®.

[Io sTOV mpuYMHE B HAYYHOI JUTEPATYpPE CYLIECTBYIOT
IaXke IPeNIoKEeHNA OIpeNeNNTb B 3aKOHE MOMEHT BO3HIMK-
HOBEHNS POAUTENbCKUX IIPaB ¥ 00513aHHOCTEN. DTUM MOMEH-
TOM IIpeJ/IaraeTcsl CUMUTATh YCTaHOB/IEeHUe Qakra OepeMeH-
HocTy XeHIUHBL [lo MmHenno A.K. IlonsHuHOI, «pebeHoK,
HaXO[ALINIICA B Iepuofe SMOPMOHAIBHOIO PasBUTHA, YKe
MOXXeT OBITb HaJielleH NPaBOM Ha 3a60Ty CO CTOPOHBI POAM-
Tenell, obecrmevyeHne ero MHTEPeCcoB U BCECTOPOHHEE pa3BM-

7  Tamapunuesa E.A. IOpupmdeckye ¢axTbl B IIPaBOOTHOIIEHUAX IIO

BOCINTAHUIO peOeHKa B cembe: MoHorpadus. M.: IOHUTH-TAHA:
3akoH u npaso, 2017. C. 12.

% Inesdenesa O.B. Mopenn poputensctBa 1 GakTopsl nx GopMupoBa-
HISI B COBpeMeHHoI Poccnu: colyonorndecknit aHamus: aBropedepar
OMCC. ... KaHJI. couMon. Hayk. M., 2007. C. 26.

®  Tam xe.
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MpuopuTeT HTEpPECOB poauTenemn

< Tasalll
Npw YCTaHOBNEHUWN NPOUCXOXKAEHUA aeTein

Tie. PopuTeny mpu 3TOM HECyT OTBETCTBEHHOCTH 32 BOCIIN-
TaHMe ¥ pa3BUTME CBOMX HeTell, B TOM 4VC/Ie Y HaXORAIMXCS
B yTpobe MaTepm»”’.

[To HameMy MHEHMIO, BeCbMa OCTPO BOIIPOC KOHQIMKTa
MHTEPECOB CTOUT TPV YCTAHOBJIEHMY B TaK Ha3bIBaeMOM afi-
MVHJCTPATVBHOM IIOPAJKe OTIIOBCTBA /IMI[A, HE COCTOAIIETO B
Opake ¢ MaTepblo pebeHKa.

B coorBercTBUM Cc 11. 3 CT. 48 CK P®: «OTLIOBCTBO NI, He
COCTOAIIETr0 B Opake ¢ MaTepblo pebeHKa, yCTaHAB/IMBACTCA Y-
TeM IOfIauyl B OPTaH 3alUCH AKTOB TPAXKJAHCKOI'O COCTOSHIA
COBMECTHOT'O 3asIBJICHV: OTIIOM U MaTepblo peOeHKa. ..».

JlocTaTOYHO pacpOCTpaHeHHas B IOCIEiHEe BpeMs CUTY-
aIys, KOorjja poauTeny pebeHKa COCTOAT B pakTUIecknx bpad-
HBIX OTHOLIEHVSX, IPY 3TOM OTCYTCTBYET CIOP, CBSI3aHHBIN
C IpONCXOXKeHNeM pebeHKa. B To >xe BpeMs B IpaKTHKe Op-
TaHOB 3aIJCY AKTOB IPAXXJAHCKOTO COCTOSIHUS MMEIT MeCTO
CTy4an, KOTZIa C TaKVM 3asABJIeHNEeM 00palaloTCsA OTell I MaTh
pebeHKa, HO IIpU 3TOM IIOC/IEIHAA COCTOUT B OpaKe ¢ Jpyrum
MY>KYVMHOI.

B KOHTeKCTe HalMX CY)X/IeHMII O TApPMOHM3AIVN YaCTHBIX
Y IIyO/IMYIHBIX MHTEPECOB B CEMETHOM IIpaBe MPaKTUIeCKY 3Ha-
YJMBIM SIBJIACTCS BOIIPOC: €C/IM B C/Iy4ae OTKasa B IPUHATHUN
COBMECTHOT'O 3as1BJIeHNsI 00 YCTaHOB/IEHNMM OTIIOBCTBA MATh U
orell pe6eHKa 00paTATCA B CYJ, KAKMM 00pa3oM CYJ ICTO/IKYeT
cogepxxanue 1. 3 cT. 48 CK P®? B yacTHOCTH, MMeeT 1M 3HA-
YeHIe, YTO MaTh peOeHKa MOXXET COCTOATh B Opake C IpyruM
MY>KUMHOI, KOTOPbII M JO/KEH OBITh 3alMCaH OTLIOM ee pe-
OeHKa B COOTBETCTBUM C IIPE3yMIILIVEe}] OTIIOBCTBA?

70 Tonanuna A.K. ®akt 6epeMeHHOCTH KaK OCHOBaHME BO3HUMKHOBEHNUS

popuTenbckux obsasanHocTelt // CeMeltHOe U XUINIHOe TIpaBo. 2012.
Ne1.C.9-11.
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MEXAY POAUTENAMMU U AeTbMMU

ITpencraBnsercs, 4TO pefNakuua IPUBESEHHON HOPMBI
IIOPOXXZAET U ellle OfVH BOIPOC: KaKOJI MOMEHT BPEMEHM 3a-
KOHOZIaTe/Ib 0003HAaYaeT KaK YC/IOBME IIPYMEHEHMs HOPMBI,
a UMEHHO: OTel] pebeHKa I MaTbh He COCTOAT B Opake MEXIy
co60it Ha MOMEHT pOXK/JeHMs pebeHKa M/IM Ha MOMEHT IOfladMn
3aaBIeHN:A? JIHade roBops, ec/y BIOCTIEACTBUM OpaK MeX[y
HVYMM OBUI 3apeTMCTPUPOBAH, BO3MOXKHA JIM TIOfja4a COOTBET-
CTBYIOIIETO COBMECTHOTO 3aABJIEHMA B OpPraH 3aIlJiCU aKTOB
IPayk[JaHCKOTO COCTOSIHMS, VI )K€ OTLIOBCTBO YCTaHAB/IMBAET-
Cs MCK/TIOYNTETBHO B CyleOHOM MopsfiKe?

Kak cBUETENbCTBYIOT MaTepuanbl CyfeOHON NpaKTUKI,
Hanbosee pacIpoCTpaHeHbl CIOPbI, CBA3aHHbBIE C YCTaHOBJIE-
HJeM IIPOVICXOXKJIeHMs peOeHKa OT KOHKPETHOTO MY>KUYMHBL
TpaguuMoHHO MOTOOHBIN CIOP ACCOLMUPYETCS C MICKOM 00
yCTaHOBJIEHUM OTLIOBCTBA. Ha camoMm fiefie OTIOBCTBO MOXKET
ocrapuBaTbCA M, KaK BapUaHT, IOBJe€4Yb YCTAaHOBJIEHUE OT-
LJOBCTBA Apyroro jmnna. He ABIAIOTCA NCKIIOYEHNEM U CIy4an
OCIIapMBaHUA OTL[OBCTBA, PaHee YCTAHOBJIEHHOIO CyHeOHBIM
peleHneM.

Ilenpio HaCTOAILETO MCCIEJOBAHNSA He ABIAETCA U3yYeHue
COOTBETCTBYIOLMX HOPM MaTe€PUaJbHOTO ¥ MPOLECCYaTbHOTO
3aKOHOJATe/IbCTBA, PEryIMPYIOLINX OTHOIIEHNA B cdepe ycTa-
HOBJICHMsI IIPABOBOV CBA3M MEX[Y MY>KUYMHON ¥ peOEHKOM.
IIpencraBnsgerca BO3MOXKHBIM ¥ OOOCHOBAaHHBIM 3asBUTb O
Ha/IM4YMU B CIIOPAX AHHOI KaTeropyuy Mpob/ieMbl IPOTUBOPe-
4 MHTEPECOB CTOPOH (MCTIA M OTBETYMKA COOTBETCTBEHHO)
VI UHTEPecoB pebeHKa, 0 KOTOPOM MIET peyb.

Kak mpaBmio, MHCTUTYT yCTaHOBJIEHUA IPOUCXOXIEHNA
fieTell B Hay4YHOI INTEPATyPe, HAyYHBIX U IPAKTUIECKNX KOM-
MeHTapuAx CK PO cooTHOCUTCA UCKIIOUNTENIBHO C MHTEpeca-
MU pebeHKa, IpaBOM peOeHKa 3HaThb CBOMX POAMTEIEI.
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MpUopuUTET UHTEPECOB poaunTeneit

< Tasalll
Npw YCTaHOBNEHUWN NPOUCXOXKAEHUA aeTein

[To HamleMy MHEHMIO, TIPOLiefypa YCTAHOB/IEHUsI HPOMC-
XOXKIeHNA JieTell, Oy[b TO «0OBIYHASA» PETUCTPALVIS POXKIECHIA
pebeHKa ¢ OHOBPEMEHHBIM BHECEHUEM CBENEHMII O POJTe-
JISIX, VIV )K€ YCTaHOBJIEHMe OTLJOBCTBA B OpPraHaX 3aIliCi aKTOB
TPaXKIAHCKOTO COCTOSHNA, WIN B CYJe C IIOCTIeAYIOLIell pern-
CTpanMell akTa IPaXJaHCKOTO COCTOSIHUSA, 00YC/IaBIMBaeTCsI
VICKJTIOUMTEIBHO MHTEPECOM KaXXK/J0TO U3 POAMTENel B IpU3Ha-
Huu (onpoBepKeHnn) co6CTBEHHOTO cTaTyca 1 (Mm) craryca
fpyroro poguTtens (IOTEHLIMATbHOTO POSUTEA):

»  BO-IIEPBBIX, «IIPOVICXOXK/IeHe pebeHKa» MIpeIonaraeT
yCTaHOBJIeHME 160, COOTBETCTBEHHO, OIPOBEP)KEHNE
OMOIOrMYecKOil CBA3Y MEXLy PeOEHKOM ¥ KaXK/IbIM 13
pOnUTENelt, TO eCTh YCTaHOBJIEHJE OTL[OBCTBA VI MarTe-
PUHCTBa;

* BO-BTOPBIX, YCTAHOBJICHNE OTIJOBCTBA M MAaTEPMHCTBA
B/IeYeT 3a CO00Ji BO3HVKHOBEHJE IIPABOBBIX CBs3ell,
CyO'beKTOM KOTOPBIX HapaBHe C POANUTEISIMI BBICTYIIA-
eT U peOeHOK;

»  B-TPETBbUX, BO VCIIOJIHEH)E OHOTO V3 IPUHIINIIOB Ce-
MmeltHOrO 3akoHopatenbcTtBa (ct. 1 CK P®) mpu pac-
CMOTPEHUN CYJaMU JieJl COOTBETCTBYIOILEl KaTeropumu
IO/DKHA OBITH 0OecieyeHa MPMOPUTETHAS 3al[UTa IPaB
U MUHTEPECOB JIeTeN.

OpHako m3ydeHme u o60OIIeHNEe MaTepuanoB CymeOHON
IPaKTUKIU II0 CIIOpaM, CBSA3aHHBIM C YCTAHOBJIEHVEM OTIOB-
cTBa (MaTepMHCTBO YCTaHAB/IMBACTCA PEXe, B CBA3U C ITUM
B paMKax HacTosleil MoHorpadum ara cdepa mpasBompume-
HEHNA CHelMaIbHO He MCCIe0Baach), MO3BOMIAET 3asBUTD O
HapyIIeHN! JAaHHOTO NpMHIMIA. My)XuMHa M >KeHIIVMHA Kak
CYO'BeKTBI CYIIECTBYIOLIETO VIIM MPEAINOIaraeMoro pOfNTeNb-
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CKOTO IIPAaBOOTHOIIEHNS Peann3yIoT IpeXX/e BCero coOCTBeH-
Hble aMOVIIVIM, COBEPILIAIOT Pa3/INYHbIe IPOLleCCyaTbHbIe Ieil-
CTBMS, KaK IIPAaBUJIO, C IIe/Ibl0 00ecIiedeHys1 COOCTBEHHBIX UH-
TEpPecoB, He 3alyMbIBasICh O COOJIIOIEHNI NHTEPECOB pebeHKa B
paMKax COOTBETCTBYIOLINX ITPABOBBIX MOC/IECTBUIL

PaccmoTrpenne cymamy coopoB 00 YCTaHOBJIEHUM OT-
LJOBCTBA IIpefilosiaraeT npuMeHeHnue HopM rasbl 10 CK PO.
OTMeTHuM Takke, 4YTO YCTAaHOBJIEHME OTI[OBCTBA KaK aKT TPaXK-
IAHCKOTO COCTOSIHUA TOAJISKUT TOCYAapCTBEHHON perucTpa-
Uy, Tpouenypa Kotopoit ompepensderca PegepanbHbIM 3a-
KOHOM 0T 15.11.1997 Ne 143-®3 «O6 akrax rpakKIaHCKOTO
coctosiHus»’! (manee — 3akoH 06 AT'C). B cBssu ¢ atum npu
PacCMOTpPEHNUN el JAHHOI KaTeropuim CYAy Ha[JIeKNUT PyKo-
BOJCTBOBATbCA COOTBETCTBYIOIIMMI HOPMaMJ MaTepMaIbHOTO
3akoHopiaTenbcTBa. OTHAKO, KaK CBUAETEIbCTBYIOT MaTePUaIbI
CynebHOII MPAaKTUKM, 3a4aCTyI0 pelIeHVs CyAa IO aHaJIoTud-
HBIM BOIIPOCaM OT/IMYAIOTCA APYT OT APYTa, YTO 0OYCIOBIEHO
PasIMYHbIM TONKOBaHMeM cofiep>kannsa HopM CK PO.

Heo6xomyMo OTMeTHUTb, YTO PAacCMOTpPEHME CYHaMU [iel
00 yCTaHOBJIEHVUM IIPOVICXOXKZIEHMA peOeHKa OT KOHKPETHOIO
MY>K4YMHBI (YCTaHOBJIEHME OTIIOBCTBA, OCIIapUBaHIe OTIIOBCTBA,
ycTaHOB/IeHUe (aKTa IPU3HAHNUA OTIIOBCTBA U T. II.) 3aTparu-
BaeT B IIEPBYI0 OYepefb HTepeChl pebeHKa, B OTHOIIEHUY KO-
TOPOTO YCTAHAB/INBAETCA VIV OIMPOBEPraeTcs IMpaBoBas CBA3b
MY>KYMHBL B CBA3Y ¢ 3TMM IpaKTyyecKoe 3Ha4YeHye Iprobdpe-
TaeT BOIIPOC 3/I0YIIOTPeO/IeHNS CBOMM MaTepyalbHBIM HTepe-
coM cyObeKkTaMy (B TOM 4¥IC/Ie Y IIPeIIoIaraeMbIMU CyO'beKTa-
M) COOTBETCTBYIOIIETO CEMEITHOTO IPaBOOTHOIIEHNA.

7l DepepanbHbIii 3aKOH OT 15.11.1997 Ne 143-D3 (pen. ot 29.12.2017) «O6
aKTaX TpaKJaHcKoro coctosauusa» // C3 PO 24.11.1997. Ne 47. ct. 5340.
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VsydeHne marepuanoB CyHeOHON IPAaKTUKY IIO3BOJIAET
YTBEpXKZaTh, YTO 3a4aCTyI0 IPEAIOCBUIKM IS 37I0yIOTpebie-
HMA VHTEPECOM COAepXKaTcsA B MaTepualbHO-IIPABOBBIX HOP-
Max, OIpefe/AIIINX OCHOBAaHMA UM IOPANOK YCTaHOBJICHMS
OTIIOBCTBA.

BecbMa 4acTo B gaHHOI cdepe IMpaBOIPYMEHeH)sI BO3HU-
KaeT HeoOXOAMMOCTDb TOJIKOBaHMA cofiepxKanus 1. 2 cT. 48 CK
P®, a uMeHHO — HOPMBI O TaK Ha3bIBA€MOI IIPE3YMIILIUN OT-
1OBCTBA. [IprueM comepkaHye JaHHON CTaTbU IIOfBEpPraeTcs
TOJIKOBaHMIO IIPY PACCMOTPEHNUY VICKOB Kak 00 YCTaHOBJICHN,
Tak 1 00 OCIIApMBaHNUM OTIL[OBCTBA, IIPY OCIIAPMBAHUY OTKa3a
OpraHa 3am}Cy aKTOB T'PX/AHCKOTO COCTOSHVSA COBEPLINTDH
3aIich aKkTa 00 oTie Ha ocHoBaHMM II. 2 cT. 48 CK P® u npu
PaccCMOTpPeHUY HEKOTOPBIX MIHBIX TPeOOBaHMIL.

Wrak, ecnu pebeHOK pOAVIICS OT JINL, COCTOSIUX B Opa-
Ke MeXZy co00I1, a Tak)Ke B TeYeHVe TPEXCOT JHell ¢ MOMEeHTa
pacTop>keHus Opaka, IPU3HAHNA €r0 HefelICTBUTE/IbHBIM VI
C MOMEHTa CMePTM CYIpyra MaTepyu peOeHKa, OTIIOM pebeHKa
IpU3HAeTCsA Cynpyr (OBIBIINMIT CYIIPYT) MaTepy, eCii He JOKa-
3aHo nHoe (cT. 52 CK P®). OToBcTBO Cynmpyra marepu ymo-
CTOBepsETCA 3aNUChIo 0 Opaxe.

OpraHbl 3aI1CY AKTOB TPAXKJAHCKOT'O COCTOSHNA IPAKTH-
4eCKJ) BCeIfa 3alMChIBAIOT OTLIOM peGeHKa My)ka MaTepy pe-
OeHKa, Taxxe ecny GaKTUUECK TTOCTETHAA CO CBOMM CYTIPYTOM
He IPOXXMBAET ¥ He IIOfiep>KMBAeT CeMelTHble OTHOIICHVIA.
[Ipu aTOM He MMeeT 3HaYeHUA QaKT IpeKpalleHNs CYIpyxKe-
CKMX OTHOIIEHNII, IPUOPUTETOM BBICTYIIAeT IIPE3YMIIINA OT-
IJOBCTBA. VI 1O TOr0 MOMEHTa, II0Ka OHa He OyIeT OIpOBEPrHY-
Ta B IIOPAJKe OCIIApMBAHMA OTILOBCTBA, MY>K MaTepu pebeHKa
OyzieT CYNTATHCA OTLIOM MOCIIEIHETO.
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Jnd paspelieHNsa TaKoOM INPAKTUYECKON KOIM3UM CYylie-
CTBYEeT HECKOJIbKO BapMaHTOB. Yallle BCero BIIOC/IENCTBUN OT-
IJOBCTBO OCIIApMBAETCS, I COOTBETCTBYIOIIee CyfeOHOe pele-
HII€ ABJIAIE€TCSA OCHOBAHMEM JIJI1 BHECEHV A 3MEHEHMII B 3aIIMICh
aKTa 0 poxxzieHnu pebenka. [Ipu aToM OTHOBpEeMEHHO MOXKET
OBITb YCTAHOBJIEHO ¥ OTIIOBCTBO APYTOTO JIMILIA.

CrenmanpHble pasbsACHEHMA Ha STOT CYET COJEprKa-
much eme B 1. 9 nocraHoBnenus Ilnenyma Bepxosnoro Cypa
Poccuiickoit @epgepanyn ot 25 okT6pst 1996 roma Ne 9 «O mpu-
MeHenuu cygamu CemeriHoro Kopekca Poccniickoit @efepanymn
IIpY pacCCMOTPEHMN el 00 YCTaHOBJIEHVM OTL[OBCTBA U O B3BI-
CKaHMM a/IIMEHTOB» %,

Cnenyer oTMeTuTh, 4YTO B TOCTaHOBAeHUM Ilrenyma
Bepxosnoro Cypa Poccniickoit @enepanym ot 16 mas 2017 roga
Ne 16 «O mpuMeHeHNM CyaMy 3aKOHOJATENbCTBA IIPU PacCMO-
TPEHUN [Ie/l, CBA3AHHBIX C YCTAHOBJIEHMEM IIPOVCXOXKIEHUA
IeTei»”’ IpefCcTaB/IeH HeCKOIbKO VIHOM BEKTOP PeKOMEHIAINIT
10 QOpPMMPOBAHNIO COOTBETCTBYIOIIEN MPaBONPUMEHUTE/b-
HOJ IIPaKTUKMU.

B gactHocTy, B m. 29 maHHOro nocranosnenuA IDrenym
HO/[YePKHY/I NPYHLMI HAMIy4llero obecreyeHus: NHTEPEeCOB
meTeit, paKTUIeCK! YCTAaHOBUB HOBOeE IpaBwIo: «IIpu aTom cy-

72

ITocranosnenne IInenyma BepxosHoro Cyma P® ot 25.10.1996 Ne 9
(per. ot 16.05.2017) «O mpumeneHun cymamu CeMeitHOrO KomeKca
Poccumiickoit Qemepauny mpy paccMOTpeHMHU Hel 06 YCTaHOBIEHUM
OTI[OBCTBA M O B3bICKAaHUM aNnMMeHTOB» // Poccuiickas rasera. Ne 212.
05.11.1996 (yTpatuio cumy).
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[Tocranosnenne Ilnenyma Bepxosuoro Cyna P® ot 16.05.2017 Ne 16
(pen. ot 26.12.2017) «O mpuMeHeHUM CyfaMM 3aKOHOJATENIbCTBA IIPU
paccMOTpeHNN fiell, CBA3aHHBIX C YCTAaHOBJIEHMEM ITPOMCXOXK/IEHNA Jie-
teti» // Poccuiickas rasera. Ne 110. 24.05.2017.
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laM C7efyeT MMeTb B BUJY, YTO €C/IU OJHOBPEMEHHO C MICKOM
006 ocIlapMBaHNUM OTL[OBCTBA MaTePbI0 pebeHKa 1160 OIeKYHOM
(momeunTenneM) pebeHKa He 3asIB/ICHO TpeOOBaHMS 00 YCTaHOB-
JIEHVV OTIIOBCTBA B OTHOIIEHNM OMOIOIMYeCKOTO OTIa pebeH-
Ka /b0 Takoe TpeOOBaHMe He NMPEeIbsABICHO OMOIOTNIeCKUM
OTIIOM pebeHKa, a JINLIO, 3aIJICAHHOe B Ka4eCcTBe OTLa peOeHKa,
BO3pakaeT IPOTHB YHIOBIETBOPEHS MICKA, B ICKTIOUNTENbHBIX
CITy4asx, B eJIAX HaWTy4IIero obecredeH s MHTepecoB pebeH-
Ka J1 VICXOJISl 13 IPMOPUTETHOI 3aIlTHI €T0 IIPaB Y MUHTEPEeCOB
(crarpsa 3 Konsennuu OOH o mpaBax pe6eHKa, IyHKT 3 CTaTby
1 CK P®), a Takxe ¢ y4eTOM KOHKPETHBIX 00CTOATEIbCTB Jiefa
(HampyuMep, AINTENTbHBIX CeMETHbIX OTHOIIEHMI, CTIOXKBIIX-
csl MeXJy peOeHKOM M JIMIIOM, 3aIlICAHHBIM B KauecTBe €ro
OTIIa, YCTONYMBOJ 3MOLMOHA/IBHON TIPUBSI3aHHOCTY pebeHKa
K 3TOMY /MLy, HAMepeHMsI JaHHOTO JIMLA IIPOJO/DKATh BOCIIN-
TBIBAaTbh 9TOTO pebeHKa 1 3a00TUTHCS O HEM KaK O CBOeM c00-
CTBEHHOM pe0OeHKe) CYJ MOXXeT OTKa3aTb B Y/JOBIE€TBOPEHUNU
JICKa 00 OCIIapyMBaHUM OTI[OBCTBAY.

Takum 06pasoM, HaIUIIO IPUOPUTET UHTEPECOB pebeHKa
nepes MHTepecaMy MCTLA, B TOM 4YNCIe M MaTepyu pebeHKa, B
paMKax pacCMOTpeHNs McKa 00 ocllapyBaHNUy OTIOBCTBA. [Ipn
OTCYTCTBUY OMONIOIMYECKOTO POACTBA CYZ MOXKET COXPaHUTDb
IOpUANYecKoe 3HavyeHMe (aKTa COLMATBbHOIO POJMUTENbCTBA,
PYKOBOJCTBYSICh MCK/TIOUUTEIBHO MHTEpecaMit pebeHKa.

C/I0)KHO OIIpefieNINTh, KAKOBA MCTUHHAS 1Ie/Ib IPebsBIe-
HISI MaTepblo pebeHKa Mcka 00 OCrapuBaHUM OTI[OBCTBA, HO
IpU OIpeNe/IeHHBIX OOCTOSATENbCTBAX CYH MOXET IPOUTHO-
pPMPOBaTh €e MHTEepPeChbl, COXPaHMB CEMEITHO-IIPABOBYIO CBA3b
MeX/y peOEHKOM U JINIIOM, 3allVICAHHBIM B Ka4ecTBe OTIIa pe-
OeHKa, ec/y MOC/IeNHNIT BO3paXkaeT MPOTUB YAOBIETBOPEHNA
ICKa 00 OCIIapyBaHMM €TO OTLIOBCTBA. TakuM 06pa3oM, Hapsny
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C UHTepecaMy peOeHKa 00eCreynBalOTCs MHTEPECHI INIIA, 3a-
MICAHHOTO B Ka4eCTBE OTI[a, XOTs aOCOMIOTHO He 0053aTeNIbHO,
YTO ITOCTIEICTBIUSA OTKa3a B YOB/IETBOPEHMM MCKa OYAYT COOT-
BETCTBOBATb MHTEpecaM pebeHKa.

Kax nmpaBuso, B cuyy croxuBIIerocs yoexaenus «besyc-
JIOBHBIM» JI0Ka3aTeNTbCTBOM IO CIIOpaM 00 YCTaHOBJIEHUM OT-
IJOBCTBA CITY>KUT 3aK/TI0YeHIe TeHeTIYeCKOT SKCIIepTusbl. [Ipu
PacCMOTpPEHUN yKa3aHHBIX CIIOPOB YaCTO BO3HMKAeT IIpobite-
Ma y4acTus B 9KCIIepTH3e U IPefoCTaBIeHNs O1ioMaTepuaia.

CormacHo 4. 3 cT. 79 [paxkxgaHCKOro npoueccyaabHOro Ko-
mexca Poccuiickoit @epepanun’ (zanee — ['TIK P®) mpu yxio-
HEHMV CTOPOHBI OT YYacCTMA B 9KCIEpPTHU3e, HeIpeICcTaBIeHUN
9KCIIepTaM HeOOXOAVMBIX MaTe€PUANOB M JOKYMEHTOB IS MC-
CTIE[IOBAHVIA U B VIHBIX CTY4YasiX, €C/IM 110 00CTOSATEIbCTBAM JIe/a
u 6e3 y4acTus 9TOJl CTOPOHBI 9KCIEPTU3Y IPOBECTV HEBO3-
MOYKHO, CY/] B 3aBUCHMOCTH OT TOTO, KaKasi CTOPOHA YK/IOHSeT-
Cs1 OT 9KCIIEPTH3BL, @ TAKXKe KAaKOe JI/Is1 Hee OHa IMeeT 3HaYeHe,
BIIpaBe MPU3HATh (HaKT, /I BBIAICHEHNS] KOTOPOTO 9KCIIepTH3a
Obl1a Ha3Ha4YeHa, YCTAaHOBJIEHHBIM VIJIV OTIPOBEPTHY ThIM.

ITnenym BepxoBHoro cyna Poccuiickoit @efepanum B Bbl-
IIeHAa3BaHHOM IIOCTAHOBJIEHUM, PA3bACHAS MAHHYIO HOPMY,
OTMeYaeT: «YKa3aHHbIIl BOIPOC paspelaeTcs CYIoM B KaXXI0M
KOHKPETHOM CJIy4ae B 3aBUCUMOCTM OT TOTO, Kakas CTOpPO-
Ha, 0 KaKUM IpPUYMHAM He SABIWIACh HA 9KCIEPTU3Yy WIN He
IpeficTaBU/Ia IKCIEPTy (9KcmepTaM) HeOOXOAMMBIE IIpemMe-
Thl MCCHENOBAHMsA, a TaK)Ke KaKoe 3HadyeHlUe I Hee UMeeT
3aK/II0YeHNe 9KCIepTa (IKCIEePTOB), MCXO/ U3 UMEIOLIVIXCS B
Ziesie MOKa3aTeNnbCTB B X COBOKYIMHOCTH. B aTux nenax cyny, B

7 IpaxgaHCKUIT IpolieccyaabHblil Kofeke Poccumiickoit Oemepannu oT

14.11.2002 Ne 138-®3 (pen. ot 03.07.2016) // Cobpanne 3aKOHOZATEND-
ctBa P®. 18.11.2002. Ne 46. Crt. 4532.
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YaCTHOCTM, C/IEAyeT IIPOBEPUTD, IMENUCH /I 00CTOATENIbCTBA,
O00BEKTUBHO HPEIATCTBOBABIINE SIBKE PORUTENS C peOeHKOM
Ha 3KCIIEPTU3Y, PA3bACHAINCH U JAHHOMY ULy IOIOKEHU
vactu 3 cratby 79 I'TIK P®, HasHavasca 1 HOBBIN CPOK A
IIpOBeJleHNsI SKCIePTU3bl, KaK/e MHble JoKa3aTebCTBa Ipefi-
CTaBJIeHbI CTOPOHAMM B CYJZi B HOATBEpXKAeHNe (OImpoBepie-
HUe) 3asiBJIeHHOTO TpeboBaHus» (11. 21).

Kpome Toro, IlneHym pmaer pasbACHEHMA OTHOCHUTENHHO
HOPsAKa IPUMEHEeHNA IPUBEJEHHOI HOPMbI B COBOKYITHOCTY C
npyrumu HopMmamu [TIK P®: «3akmouenne skcnepTa (axcmep-
TOB) ITO BOIIPOCY O IPOVCXOXKAEHUY peOeHKa SB/ISAeTCS OfHUM
"3 JJOKa3aTelnbCTB, OHO HE MMeEET IA Cy/la 3apaHee YCTaHOB-
JIEHHOJ CUJIBI U IIOJIIEXKUT OLIEHKE B COBOKYITHOCTH C JPYIMMU
MMEOLVMICA B fiefie JoKa3aTeabcTBaMM (4acTh 2 cTaThu 67,
yacTb 3 cratbu 86 I'TIK PD).

Takum o6pasom, IlneHyM B CBOeM IOCTAQHOB/ICHUYU IaeT
KOMIIZIEKCHO€E TO/IKOBaHMe cooTBeTCTBywomux HopM I'TIK PO,
aKLIEHTHPYA BHMMaHNeE He TOIbKO Ha TOM, KaKOe 3HaYeHue /1A
CTOPOHBI MIMeeT 3aK/II0UeHNe SKCIIePTU3hI, HO 1 Ha TOM, KaKoe
3HA4YEHME MMEET 3aK/II0YEHME IKCIEPTU3bl B COBOKYITHOCTH C
APYTUMI MMEMIMMINCA B Jie/ie JOKa3aTelbCTBaMy. JTO BeCh-
Ma BayKHOe 00CTOATENIbCTBO, TOCKOIBKY YacToO B Jiefie 00 ycTa-
HOBJIEHM! VIV OCHApUBaHUM OTIIOBCTBA, KpOMe ITOKa3aHUI
CTOPOH, HEeT HUKAKUX [JOKa3aTe/IbCTB, HO B TO )K€ BpeMs He MC-
KJ/IIOYEHbI CUTYalU!, KOTZIa €CTh IIOKAa3aHM A CBYJIeTesIell, ICh-
MEHHBIE [IOKa3aTeNbCTBA, M3 COMEP)KaHMA KOTOPBIX CIENYET
MpeJTIoNoXKeHne O IpU3HaHuM (OTPULIAHNY) OTIIOBCTBA, U T. [I.

IIpuBeneM B KadecTBe IpyUMepa 3a0YHOE pellleHNe, BbI-
HeceHHoe Hapo-DOMMHCKMM TOPOACKMM CYAOM IIO MCKY 00
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ocrapmBaHuy oTLoBCTBA”. [paxkpanuH b. obpaTnics ¢ uckom
K ®. 00 ocapuBaHUM OTIIOBCTBA ¥ IPU3HAHNUU HEIeEVCTBU-
TETIbHBIM CBUZIETENIBCTBA 00 yCTaHOBIEHUN OTLOBCTBA. CyoM
OBIIO YCTaHOBJIEHO, 4TO b. 1 @. mepromiyecky Ipo>xuBamm co-
BMeCTHO, y ®@. popguiach 104b, OTLIOM KOTOPOJl HA OCHOBAaHUMA
CBUIETENbCTBA 00 YCTAHOBJIEHUY OTLIOBCTBA OBUI 3amycaH b.
OTBeTunIa He pa3 BO3BpAIaIach K OBIBIIIEMY CYIIPYTY U IIOC/IE
OYepefIHOTO paccTaBaHusA 3asABMUIA b., 4TO OH He ABNIAETCA OT-
LJOM JOYEP.

HOCKO}Ibe OTBETUYMK MCKOBbBIC Tpe6OBaHI/IH HE€ IIpU3HaI,
10 Jeny ObUIa HasHa4yeHa CyfeOHO-reHeTMdecKas IKCIepTH3a.
OTBeTuMK He ABMJICA C JOUEPbIO B MEAMIIVIHCKOE YUPEXIEHNE,
HECMOTPsI Ha HEOJJHOKPATHbBIE M3BEIIEeHNA O ABKE.

Anemmmpysd K cT. 56 T'TIK P®, cormacHo KoTopoii Kaxxas
CTOpPOHA JJO/DKHA I0Ka3aThb Te 00CTOATENIbCTBA, HA KOTOPBIE OHA
CCBUTaeTCs1 KaK Ha OCHOBAHMsI CBOMX TPeOOBaHMII U BO3paxe-
HUIA, CYJl YKa3asl B pelleHun: «B cBA3M ¢ TeM, UTO OTBETUMK He
ABUJICA C JOYEPHIO Ha MPOM3BOJCTBO IKCIEPTU3bI, CY/l CUMTA-
eT JJOBOABI MCTIA ITOATBEPXK/ICHHBIMY, a IOTOMY TpeOOBaHNA
HOJJIEKAIVIMY yIOBJIETBOPEHNIO B YaCTM OCHApPUBAHUA OT-
IJOBCTBA VI IIPU3HAHUS HENeVICTBUTE/IbHBIM CBUMIETEIBCTBA 00
YCTaHOBJIEHUY OTIIOBCTBA».

Takoit BbIBOJ, Cyia BeCbMa KaTeropuyeH: HeT MPsAMOIL J10-
TMYECKOI B3aMMOCBA3M MEXY HEABKONM OTBETYMKA U JOYEPU
Ha 9KCIIEPTU3Y U JOKa3aHHOCTbIO no3uuuu uctna. Cyz Jo/mKeH
ObI1 B 000CHOBAaHMM yKa3aTh, KAKOe 3HaUEHIe MIMeeT 3aK/IIde-
HI€ 9KCIEPTU3bI /1A OTBETYMKA, KaK 9TO COOTHOCUTCA C SPY-
TVMMU JJOKa3aTebCTBaMU, MMEIOIIVMMICA B JIETIE.

7> Hapo-®omuHckuii ropoackoit cyn. URL: https://rospravosudie.com/

court-naro-fominskij-gorodskoj-sud-moskovskaya-oblast-s/act-
103122618/.
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[IpencTaBseTcs, YTO ¢ TOYKYU 3peHUsA obecredyeHns Ipu-
OPUTETHOJI 3aLVUTHI IIPaB ¥ MHTEPECOB HECOBEPUICHHONETHUX
JieTell, B TOM 4¥IC/Ie IIPY YCTAaHOB/ICHUY IIPaBOBBIX OTHOIIEHMI
¢ popurenaMyu (yCTAaHOBIEHUM WIM OCIAPMBAHNUN B JJAHHOM
CIy4ae OTLIOBCTBA), yKa3aHHas HOPMa IIPOIIeCCYaIbHOTO 3aKO0-
HOJIaTe/bCTBA HY>K/JATCS B CIIEIVIa/IbBHOM YTOYHEHU.

CormacuMmcs, reHeTudeckas, MOJEKY/IAPHO-TeHeTUdecKas
U IPyTVIe 9KCIIePTU3BI IPOBOIATCA C L[e/IbI0 YCTAHOBJICHVIS VTN
ompoBep>xeHMs (pakTa OMOIOTMYECKON CBSI3U MEXAY pebeH-
KOM U My>unHoii. [IpaBoBble OC/IeACTBISA BO3HUKAIOT B ce-
pe ocyllecTB/IeHNs] peOeHKOM IpaBa 3HAaTh CBOUX POJUTENIEIL.
IlanHOe mpaBO pebeHKa IpenycMOTpeHo B cT. 7 KoHBeHIuu
OOH «O mpaBax pebenka» u ct. 54 CK P®. CnenoBarenbHo,
CTOPOHA, KOTOpasi YKIOHAETCA OT YIaCTI B 9KCIIEPTH3e, HApy-
IIaeT IpaBo peOeHKa 3HATh CBOMX POAMTEIEIL.

[Tpn paccMoTpeHun mcka o6 yCTaHOBIEHUM OTIIOBCTBA
Wi 00 OCIapMBaHMUU OTIIOBCTBA, IPENbABICHHOIO MYXXYM-
HOJM, OTBETYMKOM BBICTYIIa€T MaTb, C He¥l, KaK IpPaBWUIO, U
IPOXXMBaeT pebeHOK, OuoMaTepuan KOTOPOro He0OXOUM /IS
IIPOU3BOJCTBA 9KCIIEPTU3BI. YKIOHAACH OT Y4acTMs B IpOBe-
JIeHVY 9KCIIePTU3BI, MCK/TI0Yast BO3MOXKHOCTD IIO/Ty4eHMs 6110-
Marepuasa pe6eHKa, MaTh TeM CaMbIM IIPEIATCTBYeT YCTaHOB-
JIEHVIO IPOVICXOXKIEHNA pebeHKa 0T KOHKPETHOTO MY>KYVHBI,
YCTaHOBJIEHUIO VI OCHApVMBAaHMIO OTILOBCTBA. be3ycnoBHO,
PYKOBOZICTBYETCS IIPM 3TOM OHA VICK/IIOUUTEIbHO CBOVIMM UH-
TepecaMi, aOCOTIOTHO UTHOPUPYS MHTepechl pebeHKa M Te
IIPaBOBBIE ITOC/IEACTBIA, KOTOPble MOI'YT BO3HUKHYTb B PaB-
HOJI CTEIIeHY IIPY Y/IOBJIETBOPEHNY MICKa 1MO0 B C/Ty4ae OTKasa
B €TI0 Y[JOBJIETBOPEHN.

C [pyroil CTOPOHBI, €C/IV MY>KYMHA, B OTHOIIEHNM KOTO-
POTO IpebsABIeH COOTBETCTBYOIMII MICK, YK/IOHSETCS OT y4a-
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CTHUs B 9KCIIEPTU3e, OH TaK>Ke HapyIlaeT IpaBo pebeHKa 3HATh
CBOVIX PORUTENIell, CTaBsl BO IJIaBY YIJIa UCK/IIOYNTEIbHO CBOU
VHTEPECHL.

Taxkum o6pasoM, IO crOpaM, CBSI3aHHBIM C YCTAHOBJIEHU-
eM TIPOMCXOX/eHNsI pebeHKa, 3aK/TII0YeHIe 9KCIIEPTU3bI IMeET
3Ha4YeHVe He CTONBKO /ISl CTOPOHBI, KOTOpPasi YKIOHIETCSI OT
9KCIIEPTUSBI, CKOTIBKO MI/Isi pebeHKa, [0 TTOBOAY MIPOMCXOXKe-
HUS KOTOPOTO BO3HUK CITOP.

B 3aBmcuMOCTM O TOTO, K€M U KaKOil IIPEbsBIEH UCK B
paMKax pacCMOTpeHus fHena 06 YCTAHOBJIEHUY IIPOMCXOXK[ie-
HIIS peOeHKa, YKIIOHITHCS OT YIaCTIsI B 9KCIIEPTU3€E MOXKET KaK
UCTELl, TAK U OTBETYMK.

[Tonaraem, 4TO B MOJZOOHBIX CUTYALVSIX UCTEL] MINA OTBET-
YJK, C KOTOPBIM IIPOXXMBAET peOEHOK, 37I0yIIOTpeO/IsieT CBOUM
POAMUTENBCKUM MPABOM. B 4acTHOCTH, IPUBENEHHBIN TIPUMEP
CYHeOHOro peleHNs1, KOTOPbIiT SBJISIETCS BeCbMa PacpoCcTpa-
HEHHBIM, JIeMOHCTPUPYET SIBHO 3JIOYIOTpeOIeHNe MaTepbio
CBOVIM IIPAaBOM B OTHOIIEHNN pebeHKa.

A6COMIOTHO He U3BECTHO, siB/isteTcs1 b. 0TIIOM pebeHka min
HeT. Marp pebeHKa Ipu3HaIa MCK, BOCIPENATCTBOBAIA MIPO-
VI3BOJICTBY 9KCIIEPTU3BI, YTO M IIOCTY)KMIO OCHOBAaHUEM IJIS
BBIHECEHUS CYIOM peleHys o6 yrosneTBopennn ucka. He cto-
UT 3a0BIBAaTh M O TOM, YTO B CBOE BpeMs OTLIOBCTBO b. 6b110
YCTaHOBJIEHO Ha OCHOBAHMM COBMECTHOTO 3asiBneHus b. nu .
He cnmiikom /v IeTKOMBICTIEHHO IIOCTYIIaeT MaTh pebeHKa Ipu
TaKUX 3asIB/IEHNSIX, HETIOCPENCTBEHHO 3aTPATMBAIOI[UX MHTe-
pecel pebeHka?

Ha nam B3riag, ®. smoynorpebiiseT Tak>Ke CBOMM MaTepy-
QJIbHBIM VIHTEPECOM B POJIUTENTbCKOM IIPAaBOOTHOIIEHNU, HAPY-
1as paBa 1 MHTEPeChl pebeHKa.
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Kaxk Ha 106011 IMCKYCCMOHHOI IUIOLIAKe, TaK M IIpyu 00-
CY>XJeHU 00O03HAUYeHHOI NpOO6IeMbl BO3MOXKHBI IIOJIAPHbIE
MHeHVs. KOHeYHO ke, MOXeT ObITb, YIOB/IETBOPEHYE UCKa 00
OCIIapMBaHUM OTLIOBCTBA B CBA3M € yKIOHeHMeM . OT ydacTus
C JOYEPBIO B 9KCIIepTU3e B UTOTE OY/IeT COOTBETCTBOBATH MHTE-
pecam HecoBeplIeHHONEeTHEN. OIHAKO B paBHOV CTEIIEHN MOX-
HO IIpEJIII0/IaraTh ¥ MPOTUBOIIO/IOXKHbIE 110 CyTH NIPABOBbIE I10-
CIIe[ICTBUSL.

YuutbiBas, 4TO B HaCTOALEe BpeMs UCII0/Ib30BaHMe BCIIO-
MOTaTe/IbHBIX PeIPOAYKTUBHbIX TeXHOJIOTUIL U Pa3INYHbBIX J10-
CTVDKEHUI TeHETVKM TI03BOJISIET CO3/JaBaTh pas3/IMuHbIe MOJEIN
JIeTCKO-POJIUTENbCKIX OTHOLIEHNT! (OTel] — eAMHCTBEHHBIN PO-
[INTeNIb; TPOE TeHeTUYECKIX POAMTEIeN U T. I1.), IpeACTaB/IAeT-
Cs1 HeOOXOAVIMBIM ITPU3HATD MCK/TIOUNTETBHOCTD COOTBETCTBY-
I0ILleNl SKCIePTU3BI 110 CIIOpaM, CBS3aHHBIM C YCTaHOBJIEHUEM
npoucxoxeHns pebenka. OOCTOATENIbCTBA, YKa3aHHbIE B 3a-
K/TIOYEHUN IKCIEPTa, UMEIT OObEeKTUBHBIN XapaKTep, OHI He
3aBICAT OT BO/IV CTOPOH IIO JIEJTY U He MOTYT OBITh IIOCTaB/ICHbI
107}, COMHeHe II0Ka3aHUAMY CTOPOH, CBUZIeTeNell, KOTOpbIe 10
CBOEII CYTM HOCAT CYO'beKTVMBHBII XapaKTep.

3asAB/ICHHBIII HAMU Te3VC O HEOOXOAMMOCTY 00ecIiedeH s
IPUOPUTETa MHTEPECOB pebeHKa IpU pacCMOTPEHMM CIIOpa,
CBA3aHHOTO C YCTAaHOBJIEHVEM M/IM OCIIapMBaHMEM OTLJOBCTBA,
HIOATBEPKAAETCS CIENYIOIVM IIPUMEPOM U3 CyHeOHOI Mpak-
TUKN.

K. obpatmmace ¢ nckom k K. n 10. 06 ycraHOB1eHMn or-
1[oBCTBa B oTHouleHun cbiHa E. u goyepn C. Victuma ykasana
cnepyromee: 28.08.2013 r. otgenom 3AIC OBUIML COCTABJIEHBI
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samcu o poxaenuu E. u C. (et pogmnnch B OOUH JieHb —
14.08.2013 1.), oToM gerteit ykasaH K., 6pak ¢ KOTOpbIM ObI
pacropruyT 21.03.2013 1.

Vctnna 3asaBiiseT, 4TO JaHHbIE 3aMVICU ABIAIOTCA HEBEp-
HBIMM, TIOCKOJIBKY JleT poxkjieHbl oT 10., ¢ KoToppIM OHa Ipo-
KuBaeT ¢ 2011 r.: «3anucy B CBUZETENbCTBAX O POXKIEHNUN He
COOTBETCTBYIOT MICTUHHOMY IIOJIOKEHUIO JIeJI, YTO IIPUBOJUT K
VICKQ)KEHHOMY IIOHMMAHMIO POJICTBEHHBIX CBA3EN».

B pamkax paccMoTpeHUs Jiena Cy/joM Oblla Ha3HauYeHa MO-
JIEeKYIApHO-TeHeTUYecKas: 3KCIepTN3a CIIOPHOIO OTI[OBCTBA,
B 3aK/IIOUEHUN KOTOPOJ NMOATBepKAaeTcs, 4To oTrBeTuMK lO.
sBisieTcs ouonorndeckum otuom E., 14.08.2013 roga poxxze-
HIIA, BEPOATHOCTb COCTaB/IsAeT He MeHee 99,99998 % (oTumoB-
CTBO IPAaKTUYecKM fokasaHo). OruoscTBo 0. B OTHOUmIEHNUN
C., 14.08.2013 roga poxXeHNs, UCK/TIOYAETCA.

Taxum 06pasoM, y KaXKI0r0 13 JleTell MCTUILIBI, POJVBIIIX-
Cs1 B O[JVH IeHb, pa3Hble OTILIbI.

Cyn mocunTan HeoOXOAUMBIM YCTAaHOBUTD IIPOMCXOXKTe-
H1e pebenka E. ot orBerunka 0. B orHomennn pedenka C.
B JICKE CIE€fyeT OTKa3aTb, IIOCKO/IbKY OTLOBCTBO 0. He mop-
TBepKieHo. OHAKO Cyj, He MMeeT OCHOBAHMI [/l MCK/II0Ye-
HusA oTBeTuMKa K. 13 akroBoit 3anucu o poxgenun C.

YHUKa/IbHOCTD JAHHOTO IIpUMepa He TO/IbKO B MMKAHTHO-
CTM CaMOJl CUTyalMy, Ha CETOJHAIIHMII eHb TaKKe He yja-
JIOCh YCTAaHOBUTbD, KaK Pa3BMBAINCh COOBITUSA Hajblie, ObUI N
npenbsaBiaeH uck K. 06 ocmapmBanum OTIioBCTBa B OTHOLIEHUN
C. n 06 uckmouennu cBefennit o K. u3 sanmcu akra o poxxae-
HIUU 09EpIL.

[TpuMmeHeHMe pe3yMNLIY OTLOBCTBA, IPeJyCMOTPEHHOI
B cT. 48 CK P®, oTtuiom peteit 6pi1 3ammcan K., kotopslit Ha
CcaMOM Jiejie 6M10/IOTMYeCKIM OTI[OM STHUX JeTell He aBsgercs. V

6 |



MpUopuUTET UHTEPECOB poaunTeneit
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ecmy 6bI MaTh JieTell He MTHULIMMPOBaJIa CyAeOHBII Ipoliecc 06
OCIIapMBaHUN OTL[OBCTBA, BIIO/IHE BO3MOXKHO, IIPaBOBasi CBSA3b
mexy K. u gerbMy nmpopornkaa 6bl CyIeCTBOBATh.

[IpenbsBrienne ncka 06 ocmaprBaHUM OTIL[OBCTBA IpUBe-
710 K HEOKVAHHBIM JJIS1 UCTULBI IIOCTIEACTBIUAM: B OTHOLIEHUN
ChIHA SICHOCTD ObITa BHeCeHa — oTijoM npusHaH f0., 3ammcs K. B
KauecTBe OTLia MaJbuMKa aHHy/MpoBaHa. OgHako GopMaabHO
K. no-npe>xxuemy sB/A€TCA OTL[OM JOYEPU MCTHUILIBL, IIOCKOJIBKY:
a) otoBcTBO 0. He 6BUIO YCTaHOB/IEHO, HO 6) MHBIMM JJOKa3a-
Te/IbCTBaMy OTL[OBCTBO K. He 6bII0 OIIPOBEPTHYTO.

[IpencraBisieTcs, 4TO JjaHHOe CyfeOHOe pelleHIe, XOTs
CyZieOHBIl TpOLlecC He COIMPOBOXK/ANCS YKIOHEHNMEM OT 9KC-
HepTU3bI, IOATBEPXKAAET HAII Te3VC O TOM, YTO 3aK/II0YeHIe
9KCIIePTU3bI KaK [JOKa3aTeIbCTBO B OOJIbIlel CTEIIEHU MMeEET
3HaueHMme yisi pebeHKa, YeM it CTOPOHBI B CIIOpe.

[TomaraeM HEOOXOAMMBIM OTMETUTH e€Ilje OfUH BOIPOC
IIPOIeCCYaNIbHOTO XapaKTepa, CBU/IeTe/NbCTBYIOLINI O BO3MOX-
HOCTSIX 3/I0yNIOTpe0/IeHNA MCTIIOM M/IV OTBETYMKOM CBOVIM Ma-
TepMaTbHBIM HTEPECOM IIPY PacCMOTPEHMN CIIOPOB 06 ycTa-
HOBJIEHUU WM OCIIAPUBAHUU OTLIOBCTBA. Pedyb UAET O TaKUX
PacCIOpANUTENbHBIX IEVICTBUSIX CTOPOH, KaK MpU3HAHME MCKa
U OTKa3 OT MCKa.

Cormacho ct. 39 I'TIK P® cyp He mpuHMMaeT OTKa3 UCTLA
OT VCKa, IPM3HAHME UCKA OTBETYMKOM, €C/IM ITO MIPOTUBOPeE-
4UT 3aKOHY MIM HapyIIaeT IpaBa ¥ 3aKOHHbIE MHTEPECHI APy-
IUX JINILI.

BosBpaijasch K IPUHINITY IIPMOPUTETHO 3aIUTHI IIPAB U
MHTEPECOB HEeCOBEPIIEHHOMTETHNX, OTMETUM BO3MOXKHOCTD Ha-
PYLIEHNA IIpaB U MHTepecoB peOeHKa, B OTHOLIEHUY KOTOPOTO
paccMaTpuBaeTcs fieno o6 ycTaHOB/IeHMM mnm o6 ocrapyusa-
HJJ OTLOBCTBA.
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[IpuBeneM B KauecTBe IIpyMepa ClIefyolye CyaeOHbIe pe-
meHuA. Vicren 3.A. obpatuics B cyfi ¢ TpebOBaHNEM O PacTop-
KeHNM 6paka, 3aKTI0YeHHOTO MEeX/y HUM U oTBeTurnKoM 3.J1.,
a TakKe 00 ocllapyMBaHMM OTLIOBCTBA B OTHOIIECHMM CBhIHA. B
060CHOBaHMe CBOVX TpeOOBaHMIT MICTel] YKa3aJl, YTO B Opake ¢
OTBETUYMKOM MMEIOTCS JIBOe JieTeil — oub U ChIH. [Ipryem chIH
ponmics B epuof GaKTU4eCKOro IpeKpaleHys CYIpy>KeCKIX
OTHOILEHNII U pa3feNbHOTO IPOXXMBAHUA CYIPYroB. B cBA3M
C TeM, 4TO Ha MOMEHT COBepIleHNA 3aMUCY AKTA O POXKAEHUN
CbIHA JICTeIl ¥ OTBETYMK COCTOS/IN B Opake MeXXay coboit, uc-
Telr] OBbUI yKa3aH B KayecTBe OTLA peOeHKa.

ITo meny 6bI/1a MpoBefieHa reHeTIIeckas SKCIepTn3a (B oT-
HOILIEHUY TOIBKO I0YepH).

Cyn yxasan: «[IocKonbKy TO, YTO UCTell He SAB/IAeTCA OTL[OM
C., IpM3HaHO OTBETYMKOM, YTO MOATBEP)KJEHO €ro IMOKa3aHN-
AMU, 3aHECEHHBIMM B IIPOTOKOJI CYZieOHOTO 3acefaHus, CyH, py-
KOBOZCTBYACH 4. 2 cT. 68 I'TIK P®, cunraeT faHHbI (akT ycra-
HOBJICHHBIM, a 3asBJIeHHble TPeOOBAHMS MCTIIA B 9TOI 4aCTU
HOZIIeXXAIVIMY YIOBJIETBOPEHMIO». TakuM 00pasoM, UCK/TIOUN-
TeNbHO IIPM3HAHME MICKAa OTBETYMKOM IOC/TY>KIU/IO OCHOBaHMEM
/1A YIOB/IETBOPEHMS MCKa'.

Vcrtnma M. o6patnach ¢ uckom k C. 06 ocriapyBaHNi OT-
IIOBCTBA. B 000CcHOBaHMe MCKa yKa3aja: C OTBETYMKOM BCTYIIN-
na B bpak, 6ynyun 6epemeHHoi. Pogyiack godb, OTIOM KOTO-
POI1 B CHITY IIpe3yMIIIUY OTIOBCTBA ObI1 3amcal C. CeMeliHas
JKI3HDb C OTBETYMKOM He C/IOKIUACh, IIPOKMUBA/IN Pasfe/bHO.
Bpax 6su1 pacToprayT. OfHako B Tedenne 300 mgHelt mocrie pac-
TOp>KeHMs OpakKa y MICTUIIBI POAVIIACH JBOHS, OTIIOM KOTOPBIX
TaKOKe B CUITY IPe3yMIIINM OTIIOBCTBA ObU1 3amicaH C.

77 URL: https://rospravosudie.com/court-vidnovskij-gorodskoj-sud-
moskovskaya-oblast-s/act-101156143/.
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OTBeTYMK IPU3HAJI UCK, ¥ TOTIBKO Ha OCHOBAHUY 3TOTO CY/
IPVHSI pellleHe 06 yoBIeTBOpeHnn ucka’®. B coorBeTcTBIN
c1. 2 ct. 48 CK PO, ecrtut peGeHOK pOAVIICS OT JINLL, COCTOSIIIINX
B Opake MeXJy co00il, a TAK)Ke B TeYeHVe TPEXCOT JHel ¢ MO-
MEHTa pacTOp>KeHMs Opaka, IPU3HAHMSA ero HelelCTBUTENb-
HBIM VIV C MOMEHTAa CMEPTH CYIIpyra MaTepu pebeHKa, OTIOM
pebeHka mpusHaeTcs Cynpyr (OBIBIIMII CYNIPYT) MaTepy, eciu
He mokaszaHo nHoe (c1. 52 CK PO).

V3 aroro crmenyert, 4TO Mpe3yMILMs JO/DKHA OBITH OIpPO-
BeprHyTa B CyleOHOM 3acefjaHNM JOKAa3aTe/IbCTBAMI, T. €. IHOE
JIOJDKHO OBITB 0okasaro (kypcus Moit. — 0.3.). CornacHo cT. 68
[TIK P® npusHaHue CTOPOHON OOCTOATENBCTB, Ha KOTOPBIX
Ipyrasi CTOpOHa OCHOBBIBAET CBOU TPeOOBAHMsI UM BO3paXKe-
HVs, 0OCBOOOX/JaeT IOC/IEJHIO OT HEOOXOAVMOCTY JOKa3bl-
BaHMs 3TUX 00cTOsITeNnbCTB. Ha Haln B3IIAz, npusHaHMe MCKa
OTBETYMKOM B JJAHHOM CJIy4ae He MOXKET OIPOBEpraTh Ipef-
YCMOTPEHHYIO 3aKOHOM IIPe3yMIILINIO OTI[OBCTBA.

BecbMma MHTepecHO B JaHHOM KOHTEKCTE PelleH)e OffHOTO
u3 cynos . Caparosa”. Vcrer E. o6patuica ¢ nckom k K. 06
ocrapuBaHumu otHoBcTBa fgeteit A. u E. OH npocut takke aH-
HY/IIPOBATh 3aIMCY 00 YCTAaHOBJICHM!U OTIIOBCTBA B OTHOIIE-
HUM 3TUX fieTell. PaHee mpu paccMoTpeHyny fenma o6 ocrmapu-
BaHNM OTL[OBCTBA OTBETYNK IIPU3HAJIA, YTO VICTEL] HE SBIIETCS
oTIOM fieTeit. PemeHneM cyza 3ammch 06 otiie pebeHka 6Opina
uckaodeHa. OfHAKO B CBUJETENIbCTBAX 00 YCTAHOBIEHUN OT-
IJOBCTBA [0 CKX IIOP OTLIOM jieTelt 3HaunTCs ucter. OTBeTYnK

8 URL: https://rospravosudie.com/court-giaginskij-rajonnyj-sud-respub-

lika-adygeya-s/act-106542882/.

URL: https://rospravosudie.com/court-kirovskij-rajonnyj-sud-g-sara-
tova-saratovskaya-oblast-s/act-105391224/.
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BO3paKajia NPOTUB YAOBIETBOPEHMs MCKOBBIX TpPeOOBaHMIL.
[ToscHMTa, YTO IOPUAMYECKN HETPAaMOTHA ¥ paHee IpU3Hasa
VICK, «[JO KOHIIa He IOHMMasi 3HaYeHVIS 3TOTO IIPOLeCCYaTbHOTO
mevicTBuA». Ilo memy 6bUIa IpoOBeleHa SKCIEPTU3a, OTLOBCTBO
E. 6p110 mopTBepxeH0. O60CHOBBIBAs CBOE pellieHNe, CYJ, CO-
CITajICA Ha 3aK/II0YeHNe 9KCIIePTU3DL

IIpy 5TOM BBHI3bIBAaeT MHTEPEC MO3UIVA CYla OTHOCUTE/b-
HO paHee BBIHECEHHOTO PeIIeHN s, KOTOPbIM OBUIN MCKTIOYEHbI
cBefieHNsA 06 otie E. 13 aKTOBBIX 3ammuceil 0 pOXKIEHNN JeTell:
«...CyJ, He IIPMHUMAaeT BO BHUMaHIE, IOCKO/IbKY JaHHBIM pe-
meHyeM (akT oTLOBCTBA E. B OTHOIIEHNY [leTell He yCTaHaB-
NMBANCA ¥ COOTBETCTBYIOINE TOKA3aTe/lbCTBA CYAOM He JVIC-
ClefloBaiCh. PellleHye IPMHATO Ha MPU3HAHUM OTBETYMKOM
VICKOBBIX TPe6OBaHMII».

O6paijaer BHUMaHNe HEOJHO3HAYHOCTb CYHeOHOI Ipak-
TUKM: B OHMX CIydYasX IpM3HAHME MCKA BBICTYIAeT eIMH-
CTBEHHBIM OCHOBAHNEM J|1A YIOBIETBOPEHMA VICKA, B APYTUX —
CyJ He IPMHMMAET IPU3HAHNE NCKa TAKOBBIM.

[ToraraeM BO3MOXKHBIM 33sABUTb O HEOOXOAMMOCTH 3aIpe-
Ta Ha COBEpLICHME TaKUX PACIOPSANUTEIbHBIX JIEVICTBUII CTO-
POH, KaK ITpU3HAHNUE MCKA M OTKA3 OT MCKa, IPU PaCCMOTPEHUN
JIeTI TIO CTIOpaM, CBA3aHHBIM C IIPOVICXOXK/eHNeM pebeHKa.

[TpumedarenbHO, 4TO B mocraHoBneHuu N 16 Ilnenym
Bepxosroro Cypma PO paspacann: «C y4yeToM TOro, 4To IO Jie-
NaM 06 OCIapuMBaHMU OTLIOBCTBA CyOBEKTOM OTHOLICHWII SIB-
JIA€TCS B TOM YNC/Ie VI HeCOBEPIIEHHONIETHUIT peOeHOK, pellle-
Hye cyzia 00 YOB/IETBOPEHNM JICKA He MOXKET OBITh OCHOBAHO
VICKTIOUNMTETbHO Ha NPU3HAHMY JVICKA MaTepbi0 VIV OIIeKYHOM
(momeunTenem) peOeHKa, MOCKOIBKY 3TO MOXKET IOBIeYb 3a
co00it HapylleHNe NIPaB HECOBEPIICHHONETHETO, B TOM YNCIIe
IpaBa 3HaTb CBOMX POAUTEIE], IpaBa Ha VX 3a00Ty, Ha IIOJY-
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YeHe COOTBETCTBYIOLIel MaTepuaTbHOI TOMOIIM, Ha 3AIIUTY
CBOMX IIpaB U 3aKOHHBIX MHTEPECOB, a TaKXKe Ha 3alUTy OT
37I0YIIOTpeOIeHNIT CO CTOPOHBI poauTereit (YacTb 2 ctarbu 39
I'TIK PO, crarbsa 54, nyskTsl 1 n 2 crateu 56 CK P®). Cygam
TaK)Ke C/lefyeT UMeTb B BUJY, YTO UCXOJA U3 XapaKTepa CIIo-
pa yTBep>KfieH!e CYIoOM MUPOBOTO COITIAllIeHNA 110 YKa3aHHbIM
fieflaM ABJIAeTCS HeOIyCTUMBIMY.

Takum o6pasom, IInenym BepxosHoro cyma PD obpatnn
BHIUMaHIE CYZIOB Ha OIIpefie/IeHHble TapaHTUM oOecIledeHNs
IIpaB 1 VIHTEPECOB fieTell IIpY pacCMOTpeHNUM TpeboBaHmit 06
OCIIapVBAaHUY OTLIOBCTBA, JA0BI MICK/TIOYNTH BO3MOXKHOCTD 3710-
yrnoTpe6neHusa UCTHOM U (VIM) OTBETYMKOM CBOMIMM MHTEpe-
caMu B yliep6 nHTepecaM pebeHKa.

BolensoxeHHble CY)XIeHUA U NpUBEIeHHbIe NPUMepHI
CyfieOHOI IPAaKTHUKY 110 CIIOpPaM, CBS3aHHBIM C YCTaHOBJICHM-
€M WIM OCIIapMBaHUeM OTIIOBCTBA, IO3BOJIAIT YTBEPXAATh O
(aKTU4eCKOM UTHOPUPOBAHNM CTOPOHAMY VIHTEPECOB pebeH-
Ka (feTeil), B OTHOLIEHUY KOTOPOTO YCTAaHABIMBAIOTCA VU
oIpoBepraroTcs (akT MPONCXOXK/IEHNA ¥ OCHOBaHHASA Ha HEM
IIpaBOBas CBA3b C MY>KYMHOIL.

Popurtenn, B paBHON cTemeHM M MaTb, UM OTell, 37I0y-
HNOTPeOIAI0T CBOMM MaTepyaabHbIM VHTEPECOM, Hapyluas
MHTepechl peOeHKa 1M ero IpaBO 3HATb CBOMX POJUTEIIEIL.
ITpegycmoTpennaa CK P® mpesymMnuma OTLOBCTBA MOXKET
OBITH OIIPOBEPrHYTA JIMIIb JOKAa3aTeIbCTBAMM, JOCTOBEPHOCTD
KOTOPBIX YCTAaHOBJIEHA CY[JOM B COBOKYIIHOCTU, CXO/A U3 IIPU-
OPUTETHOI 3aLIUTHI IIPAB I UHTEPECOB HECOBEPIIEHHO/NIETHUX,
a He JIN1], 3aIJICAHHBIX B KaueCTBe popuTesneil Wiy pakTIdecKu
ABJIAIOLUINXCA POAUTEIAMMA.

He mckimoueH BapraHT 06)Ka/IOBaHMsI MaTePbI0 pebeHKa OT-
Ka3a OpraHa 3alucy aKTOB I'Pa’K[JaHCKOTO COCTOAHMS YKa3aTb

RE



3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX

O.H. 3ampudi “
MEXAY POAUTENAMMU U [ETbMMU

OMO/IOrNYecKoro oTia pebeHKa B 3amucy o ero poxxaernn. Kax
IPaBUJIO, CY[bI IPU3HAIOT OTKA3 3aKOHHBIM U 000CHOBAHHbIM.

3aMeTNM, 4TO B OO/IBIIMHCTBE C/Iy4aeB IpU paccMOTpe-
HUM CYAOM TpeboBaHMil 06 OCmapMBaHMM OTIIOBCTBA OCHO-
BaHVEM [JIA YIOBIETBOPEHMS MCKA ABJACTCA €ro IpY3HaHIe
OTBETYMKOM™.

Pegakimsa n. 2 ct. 48 CK P® He mo3Bo/sieT OMHO3HAYHO
PaspelnThb CIop, CIKET KOTOPOTO CBUETEIbCTBYET O KOJIJIN-
3UM IIPE3YMIIUI OTLIOBCTBA. B 4acTHOCTH, KTO JO/IKEH OBbITh
3allicaH OTLOM pebeHKa, eciy OepeMeHHas BIOBA BCTYIIAeT
B OpaK U Ha MOMEHT POXKJeHNs pebeHKa COCTOUT B Opake, HO
IIpU 3TOM, €CTeCTBEHHO, Npouuio MeHee 300 [Hel ¢ MOMEHTa
CMepTy OBIBIIIETO CYIPYyTa.

OpraHpl 3amucy aKTOB TPaXXJAHCKOTO COCTOSHM, Kak
IIPaBIJIO, YKa3bIBAIOT B KauyecTBe OTIA pebeHKa Cympyra Ma-
Tepu pebeHKa Ha MOMEHT obpaieHns ¢ 3asBneHneM. OfHaKoO,
eC/Iu TOCTOBEPHO M3BECTHO, YTO C MOMEHTA CMePTH OBIBILIErO
cynpyra He npouuto 300 gHel1, opraH 3arca 3anyucbiBaeT B Kaye-
CTBe OTI]a peOeHKa yMepIlero My>ka Matepy pebeHKa, KOTOPBIIt
IeVICTBUTENILHO SABJIACTCSA €TO OTIIOM.

I[IpencraBiseTcs, 4TO IPUHATIE TOTO YUIY MHOTO PelleHNs
B JIAaHHOJI CUTYaLM¥ JJOJDKHO OBITh 00YCIIOB/IEHO 00ecIieyeHreM
IIPUOPUTETHOJ 3aIUTHI IIpaB 1 VIHTepecoB pebeHka. OpHaKO
OyxBanbHOe TonkoBaHue 1II. 2 cT. 48 CK PO paer ocHOBaHusA B
HOf00HBIX CUTYalMAX OFHO3HAYHO yTBEPXKAATh — OTLIOM pe-
OeHKa OyzieT 3amycaH yMepIINii Cypyr MaTepy pebeHKa.

O6patuM BHUMaHVe Ha OTOBOPKY, COJEPXKAIYIOCS B II. 2
cT. 48 CK PO, - «ecnu He jokasaHo uHOe». Takum ob6pasom,

8 URL: https://rospravosudie.com/court-giaginskij-rajonnyj-sud-respub-
lika-adygeya-s/act-106542882/.
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< Tasalll
Npw YCTaHOBNEHUWN NPOUCXOXKAEHUA aeTein

3aKOHOZATe/b HE MCK/IIOYaeT BO3MOXKHOCTb OIPOBEP>KEHMUS
Ipe3yMIIINM OTLIOBCTBA, €C/IU 3asABJIEHO TpeboBaHMe 00 ocra-
pMBaHMY OTLOBCTBA cympyra (ObIBiIero cympyra) u (1) o6
YCTAHOBJIEHMM OTLJOBCTBA IPYTOTO JINIIA.

B HeKOTOpbIX clydasAx I ONPOBEPXKEHMA NPEe3yMILNN
OTIIOBCTBA YMEPUIETO CYIIPYTa CY/ibl IPMHVMAIOT BO BHUMaHIeE
MIOKa3aHMA CTOPOH, CBUJeTenen® .

ITpu onpoBep>KeHny MPe3yMIILNM OTIIOBCTBA C/IEAYET TaK-
XKe VIMeTb B BUALy copepxanue I1. 2 cT. 52 CK P®: «TpeboBanue
LA, 3aIVICAHHOTO OTLIOM peOeHKa Ha OCHOBAaHMMU ITYHKTA 2
cratby 51 Hacrosmero Kopekca, 06 ocapuBaHmuy OTIIOBCTBA
He MO>XXeT OBITb yIOB/IETBOPEHO, €C/IU B MOMEHT 3aIIUCH STOMY
NNy 6BIIO M3BECTHO, YTO OHO (PaKTUYeCKI He SIB/IAETCA OTLIOM
pebeHKar.

CreoBateIbHO, €CIM OTLIOM pebeHKa ObUI 3alMCcaH My,
KOTOPBII B MOMEHT COBEPIIEHNA 3aIMICY 3HAJI, YTO OH He OTell,
TO OH He OTPaHMYeH KaKMM-/11O0 CPOKOM B IIpaBe Ha OCIapy-
BaHJe B CyeOHOM IOPAJIKe 3aIMICY O CBOEM OTIIOBCTBE.

[Ipn ocriapmBaHUM OTI[OBCTBA (B TOM 4YMC/Ie I MY>KeM Ma-
Tepyu pebeHKa) B OTHOLIEHUU JieTeil, poAuBIINXCS 10 1 Mmap-
Ta 1996 ropa, MOMIEKUT NPUMEHEHMIO IIPABUJIO, IPEAYCMO-
TperHoe cT. 49 KobC PCOCP: 3anucph Moria ObITh OCIOpeHa
B T€YEHNE TOfja C TOTO BPEMEHM, KOTJA /MYy, 3allICAHHOMY B
KayecTBe OTIA MM MaTepy pebeHKa, CTalo WM SO/DKHO ObIIO
CTaTh M3BECTHBIM O NPOM3BeleHHOM 3amicy (Ha aTo IlneHym
BepxoBHoro Cyna P® o6paijaet BHMMaHMe IPaBOIPUMEHNTELS
B IMOCTaHOBAeHMAX 1 N2 9 o1 25.10.1996, 1 Ne 16 ot 16.05.2017).

[IpuBenemM B KadecTBe IpuMepa CyheOHOe pelleHue, Je-
MOHCTpUpYIOIlee OCOOEHHOCTM INPYMEHEHVs HOPM MaTepu-

8t URL: https://rospravosudie.com/court-centralnyj-rajonnyj-sud-g-tuly-

tulskaya-oblast-s/act-100287521/.
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aJIbHOTO 3aKOHOJIATe/IbCTBA NP PaCCMOTPEHMM MCKa 06 ocra-
puBaHUM OTHOBCTBa®. [oromu A. 06paTwics B CyJ € MCKOM
k [oronmHoi 06 ocmapyBaHMy 3alyICH OT OTL[e B AKTOBBIX 3a-
IUCSAX O POXKZIeHNM fieTeit: Anekcesi u Aprema. B o6ocHoBaHMe
MCKa yKasai, 4To ¢ 1991 roga mo 2005 rop cocrosan B Opaxe ¢
Toronusoit, 6pak 6611 3apeructpuposas B VITK, rae oH oT6bI-
BaJI HaKa3aHMe, CBA3aHHOe C muiIeHreM cBoboxbl. C forommuoit
OH COBMECTHO He IIPOXXIBaJI, IO3TOMY He ABJIAETCA OTLOM pO-
puBIIMXCA y Hee geTell. [TockonbKy 6pak ¢ oTBeTumiei ObII
PacTOPTHYT TO/NbKO B AHBape 2005 rofa, TO B CBUETENBCTBAX O
POXZIeHVM JieTeil OH OBUI 3aICaH B Ka4eCTBe OTIA.

OTBerunija MCKOBble TpeOOBaHNUA INPU3HAIA, IOACHUIIA,
4yTO OTLOM JieTell aBsAerca C., kotopsbiil ymep B 2006 rony. B
ceHTsi6pe 2005 ropa oHa oOpamianach B CyJ C 3asiBJI€HUEM O
BHECEHUN JVICIIPAB/ICHNI ¥ aHHYIMPOBAHUY 3aIVIC aKTa 00
OTIIE JieTel B aKTOBBIX 3amucax. IIpu paccmorpennu B cyze ee
3asByIeHVs [Oro/mH IpucyTCTBOBA, ObUI COIVIACeH C JaHHBIM
sagsnenneM. Ho B ypmoBnerBopeHuu 3asaBjieHuy loronmuon
ObUIO OTKa3aHO, ITIOCKO/IBKY OHa He JMeJia IPaBOBBIX OCHO-
BaHMI 1A mojauM 3aAsieHusA. IIpu ormameHny pemeHuA
ToronmmH npucyTcTBOBaN, eMy OBUIO pa3bsCHEHO IIPaBO Ha II0-
flady 3asgB/IeHNA 00 oClapuBaHNM OTI[OBCTBA, OfHAKO [orommu
C TaKVM 3asIBJICHMEM B CYJ, He 00paTIIcs.

[Tpusnanme [oronmmHoit Mcka 06 ocrapMBaHMUM OTIIOBCTBA
Cyl NpVHMMAeT YaCTUYHO ¥ MCK/IIOYaeT CBefleHMs 06 oTie
ToronuHe B aKTOBOJI 3aIVICU O POXKAEHWM JIVIIb OJTHOTO pebeH-
Ka - A., 15 masa 2005 roga poxxjeHus.

[Tockonbky B 2005 rogy Ioronmuy crano nsBecTHO, YTO OH
yKasaH B KayeCTBe OTLIa CbIHOBell [0romHoiL, To ¢ MckoM 06

8 URL: https://rospravosudie.com/court-naxodkinskij-gorodskoj-sud-
primorskij- kraj-s/act-102822204/.

7 |



MpUopuUTET UHTEPECOB poaunTeneit

< Tasalll
Npw YCTaHOBNEHUWN NPOUCXOXKAEHUA aeTein

OCIIapMBAaHUM 3aIMICY B OTHOIIEHWM CTapiuero celHa A. (pe-
1IeHye 00e3IMYeHo, HO SICHO, YTO CTAPIINIL CBIH POAMICA IO 1
MmapTa 1996 roga. — O.3.) OH MOT 0OpaTUTBCA B TeYEHUE TOfIA.

B panHOM cimyyae B oTHOmeHMM feTeit [orommHon peii-
CTBYET PA3HbIIl IPABOBOV PEXMM. YUYUThIBAA, YTO CTAPILINI
CbIH popuica o 1 mapra 1996 roga, cyj IpMHAI BO BHUMaHMe
pasbsacHenusa [Iienyma Bepxosroro Cyzna PO u pykoBogcTBo-
BascA cT. 49 KobC PCOCP. Toronmny o nponsBegeHHO 3amm-
CM B Ka4ecTBe OTIIa CTamo M3BeCTHO 29 ceHTs16pst 2005 ropa,
C/Iel0BAaTE/IbHO, OH IPONYCTU/I INPEAYCMOTPEHHBII 3aKOHOM
CPOK JI/I1 OCIIapMBaHM OTLIOBCTBA.

Heo6xomMMo OTMETUTD, YTO 3aIlpeT Ha OCIapUBaHNeE OT-
I[OBCTBA, IPEAYCMOTPEHHBIN B II. 2 cT. 52 CK PO, pacnpocrpa-
HAETCS TOJIbKO Ha MY>KUIHY, KOTOPBII ObLI 3aIIMICaH B Ka4eCTBe
otua pebenka Ha ocHoBaHUM 1. 1 ¢T. 51 CK P®. CnegoBarenbHo,
BCe MHbIE /INIIA, Ha3BaHHbIe B II. 1 cT. 52 CK P®, moryT npens-
SIBJIATD MCK 00 OCIIapyBaHUY OTLIOBCTBA 0e3 KaKux-1mmbo orpa-
HIYEHUII 10 CPOKaM.

[IpencraBisiercs, 4TO JaHHOE OOCTOSATENIBCTBO TAKXKE MIMe-
€T 3HaueHMe C TOUYKM 3PeHMs BOIIPOCa: B YbMX MHTEpecax OcIa-
puBaeTca OTLOBCTBO? ByzieT M cOOTBETCTBOBATh MHTEpecaM
pebeHKa, IpHOPNUTET KOTOPBIX MO-IIPEXKHEMY IPe3IOMIPYETCs,
6eccpoyHOe TpaBo NI, KOTOpoe HAKTUIECKNU SBJISIETCS OT-
IJOM VI MaTepblo peOeHKa (Ha Halll B3I, IIpaBIbHee ObIIO
ObI TOBOPUTD «INI0, KOTOPOE CUMTaeT cebs PaKTIIeCKNM OT-
LJOM WIM MaTepblo pebeHKa»), Ha TpebsBleHne TPeOOBaHMS
00 ocrlapyBaHNMM OTIIOBCTBa? BeposATHO, HeT.

Kak crnepyer ns copmepxanmsa 1. 1 ct. 52 CK P®, ocnope-
Ha MO>KeT OBITH «3aIVICh POAMTeNel». bykBambHOE TOMKOBaHMe
flaeT OCHOBAHNA YTBEPXKJaTh, YTO 3aMMCh O KaXX/IOM U3 POIU-
Teleyl MOXKeT OBITh OCIIOpeHa /M0OBIM JINIIOM, YKa3aHHBIM B
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JaHHOM ITyHKTe. B wacTHOCTH, U110, PaKTI4eCKY ABJIAIONIeecs
OTIIOM peGeHKa, MO>KeT OCIIOPUTD 3aIlMCh O MaTepu pebeHKa.

ITpencraBnsercs, 4TO TaKasg HOPMa MOXET CIIPOBOLM-
poOBaTh 3/10ynoTpeb/IeHne HTEPeCOM CO CTOPOHBI ITOTEHIIV-
a/lIbHBIX MCTLOB. BripodeM, BbI3bIBa€T COMHEHNA B LI€JIOM He-
000CHOBAHHO IIMPOKMIT KPYT /UL, TI0 3asB/ICHUSAM KOTOPBIX
MOXXeT OBITh PACCMOTPEH BOIPOC 06 OCIIapMBaHMUM 3AIUCK O
ponuTeNnAxX.

M eme opmH HOBBII «UTpux» B nosuuuy IDrenyma
BepxoBroro Cyzma P®, koTopblil BbIpakeH B II. 28 yKa3aHHOTO
IIOCTAaHOBJ/IEHNA: IIPESYCMOTPEHHBIN 3allpeT He MCK/IIYaeT B
TO K€ BpeMs IIPaBO MY>KUMHBI, 3allICAaHHOTO OTIIOM pebOeHKa
Ha ocHoBaHuu 1. 2 cT. 51 CK P®, ocnnapusaTh NpousBejeHHYIO
3aIyCh IO MOTVBAM HapyLIeHNUA BOJIEN3bABIEHNA (HaIpuMep,
ecnu 3asiB/ieHre 00 YCTaHOBJIEHMY OTILIOBCTBA OBLIO HOJAHO
IIOfl B/IVSTHMEM YIPO3, HacUIMs MO0 B COCTOSTHUY, KOTZA VIC-
Tel, He ObUI CIIOCOOEH IOHMMATh 3HAYEHME CBOUX JEVCTBUIA
WIN PyKOBOJWTD VIMM).

[TonaraemM HeOOXOAVMMBIM 0OpAaTUTh BHMMAaHME 1 Ha ab3all
Bropoii 1. 3 cT. 52 CK P®: «Cynpyru, faBuime cornacue Ha M-
IUIAaHTALMIO SMOPUOHA JIPYTOI XKEHIIMHE, @ TAK)Ke CyppOoraTHast
Matb (4acThb BTopas nyHKTa 4 crateu 51 Hacrosero Kopexca)
He BIIpaBe NPy OCIIAPMBAaHNUM MAaTEPMHCTBA I OTLIOBCTBA ITOC/IE
COBEpIIEHNSA 3aIVCH POAUTEIEN B KHUTE 3aIMCENl POXKAECHUI
CCBUIATbCST HA 3TV 0OCTOSATEIHCTBAY.

Ha Ham B31/14/], IpaKTN4eCK) 3HA4VMBIM ABJISAETCS TOJIKO-
BaHl€ CJIOBOCOYETAHMA «IIOC/I€ COBEPLIEHMS 3aIUCU POAUTE-
nei». Benp 3aKOH coXpaHsAeT NIPUOPUTETHOE IIPABO Cypporar-
HOJI MaTepU B PEIIeHNN JAHHOTO BOIIPOCa.

Hpine feficTByromas pefakiyA I03BOIAET IPEAIOI0KNUTD,
KaK MMHUMYM, /IBa BapMaHTa IPMMeHEeHNA YKa3aHHO HOPMBbI:
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< Tasalll
Npw YCTaHOBNEHUWN NPOUCXOXKAEHUA aeTein

a) eC/Iu CypporatHasi MaTh Jiajia CoIjiacye Ha 3aIch CyIpy-
TOB POUTENIAMN peOeHKa, TO OHA y)Ke He VIMeeT IIpaBa Ipelb-
ABJIATH K HUM JICK 00 OCITapyMBaHMY MAaTepPUHCTBA VM OTLIOBCTBA.
BesycnoBHO, B JaHHOJ CUTYAI[UV M3HAYa/IbHO IPOUTPHIIIHBIM
ObI7T OBbI 1 ee MCK 00 yCTaHOB/IEHUY MaTepUHCTBA;

0) ecnu e CypporaTHas MaTb OCTaBMIa peGeHKa cebe u
OHa 3aIlMiCaHa B KayeCTBe MaTepy peOeHKa, a ee CYIpyT — B Kade-
CTBe OTLIa, TO OHA TOXKE BIIOC/IEACTBYM He MOXKET 00paTUThCA €
JICKOM 00 OCIapyBaHuy OTLOBCTBA WIM MaTepuHCTBA. OfHAKO
MIOC/IeAICTBYSA JAHHOTO BapuaHTa 6ojee pa3HOOOpa3Hbl. 3HAUUT
JIVL 9TO, YTO ee CYNPYT JIMILIEeH IIPaBa OCIIOPUTDb CBOE OTI[OBCTBO
(100 % BBIVTPBILI), ITOC/IE YeTO OJONIOTMYeCKIil OTel] pebeHKa
IPebABUT UCK 00 YCTAHOBJIEHNM OTIIOBCTBA?

B) €C/IU CypporaTHas MaTb He COCTOUT B Opake 1 OCTaBU-
na pebeHka cebe, MOXeT /iy OHa OOPATUTHCS C ICKOM 00 ycTa-
HOBJIEHUY OTLIOBCTBA K 610/10rnyeckomy oty pebenka (100 %
BBIMTPBIII)?

[IpenioxxeHHBIe BAPVAHTBHI He SB/IAIOTCSA VCK/TIOUNTE/IbHBI-
MM, BO3MOXXHBI VI MHBIe KOHCTPYKIMM VICKOBBIX TpeOOBaHUIA,
CBSI3aHHBIX C YCTAHOBJIEHVIEM IIPOMCXOX/IeHNUsI peOeHKa, BbI-
HOIIEHHOTO CypporaTHoi Matepbio. [Tomaraem Heo6XoauMBIM
chopMMpOBaTh OJHO3HAYHYIO O3MIIMIO 3aKOHOMIATEIA 110 JJaH-
HBIM BOIIPOCaM U OTPa3uThb ee B pefakuuu cT. 52 CK PO.

[TonraraeM BO3MOXXHBIM B JJaHHOJ cdepe perymposa-
HVSI T103aMMCTBOBaTbh OIBIT 3aKOHOJATENbCTBa PecrmyOmuku
Benapych. Tak, ct. 52 Kopekca Pecrry6mukn benapyce o 6paxke
U ceMbe IpepycMarpuBaet: «MaTepbio pebeHKa, pO>KIEHHOTO
CYpPOTaTHOJ MaTepblo, IPU3HAECTCS JKEHIVHA, 3aK/TI0YBIIAs
C CYppOTaTHOI MaTepbio JOTOBOP CYPpPOraTHOTO MaTePUHCTBA.
OTom pebeHKa, POX/IEHHOTO CyppOraTHON Marepblo, Ipu-
3HAETCsI CYNPYT >KEHIIMHBI, 3aK/TI0YMBILIEl C CyppOraTHON Ma-
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TEpbIO JOTOBOP CYpPpPOTaTHOIO MaTepMHCTBA. Eciu >XKeHIMHa,
3aK/II0YMBILAsA C CYPPOraTHONM MaTEPhIO JOTOBOP CyPPOraTHOTO
MaTepUHCTBA, He COCTOUT B Opake, cBefieHus 00 oTIe pebeHKa
BHOCATCA B 3aIMCh aKTa O POXIEHNUM B IOPAJKE, IMPEIyCMO-
TPEHHOM YacTbIO IIepBOV CcTaTby 55 HacroAmero Kopekcar.
Kpome Toro, mpemycmarpuBaercs, 4TO «CypporaTHas Marb,
JKEHIIVMHA, 3aK/II0YMBIIAsA C CyppOraTHOM MaTepblo JOrOBOP
CYyppOTaTHOTO MAaTE€PMHCTBA, a TAKXXe MX CYNPYTH, JaBIINE B
YCTaHOBJIEHHOM IIOPAJKE COITIaclie Ha 3aK/II0YeHMe JOroBopa
CYyppOTaTHOTO MAaTE€PMHCTBA, He BIIPaBe OCIIApMBaTh MaTE€PMH-
CTBO ¥ (M/IM) OTLIOBCTBO pebOeHKa, pOXKAEHHOTO CyppOTraTHOM
MaTepblO, 3a MCKIIYEHMEM C/ydas, KOIZla MMEITCA JIOKa3a-
TE/IbCTBA TOTO, YTO CYyppOraTHasA MaTb 3abepeMeHena He B pe-
3y/bTaTe IPUMEHEHUA BCIIOMOTATENbHBIX PENpPOAYKTMBHBIX
TEXHOJIOTUIT». be3yCc/IOBHBIM ABIAETCA M 3alpeT, B COOTBET-
CTBUM C KOTOPBIM «MaTh pe0eHKa, POAVBIIETOCS B pe3y/bTare
IPUMEHEHNA BCIIOMOTATEIbHBIX PENPONYKTUBHBIX TEXHOJIO-
TUI1, He BIPaBe IPefbsBIATh UCK 00 YCTaHOB/IEHNUM OTIIOBCTBA
K MY>K4YJHE, ABUBIIEMYCA JOHOPOM IOJIOBBIX KJIETOK, KOTOPbIE
VICTIOZIb30BaJ/IMCh TPV MPUMEHEHNN BCIIOMOTaTe/IbHBIX PEIpo-
ILYKTUBHBIX TEXHOTOTUI»®.

CrenyeT ykasaTb, 4TO Hay4Has JUCKyccuA MO IpobieMa-
TUKE CyppOTaTHOTO MaTepMHCTBA B 1I€/IOM M IPAaBOOTHOILE-
HUJ MEXJY CyIpyraMu-3aKa3uMKaMi ¥ CYyppOraTHOM MaTepbio
IIOJTyYVi/Ia HOBO€ HAIIOJIHEHNE IIOCTIE TOT0, KaK CBOIO ITO3UIINIO
Bbipasun IInenym BepxoBroro cyma P® B mocraHoBneHNn
Ne 16 ot 16.05.2017.

B gactHOCTH, B 1. 31 JAHHOTO TIOCTAHOB/IEHNA PA3bACHA-
eTcs: «Bmecre ¢ TeM cymam clefyeT MUMeThb B BULY, UTO B CITy4ae,

8 Kopekc Peciy6rmuku Bermapyce o 6pake u cembe. IIpunar 9 mtons 1999

roga Ne 278-3 (pep. ot 15.11.2016). Munck: Akagemust MBJ, 2017.
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< Tasalll
Npw YCTaHOBNEHUWN NPOUCXOXKAEHUA aeTein

eC/IM cypporaTHasl MaTh OTKa3aaach IaTh COITAcKe Ha 3aICh
pOIUTENIAMY yKa3aHHBIX BBIIIE /NI (IOTEHLMAJIbHBIX POIM-
TeJlelt), TO JaHHOe 0OCTOATENbCTBO He MOXET CITY>KUTh Oe3yc-
JIOBHBIM OCHOBaHMEM JI/I1 OTKa3a B yOBJIETBOPEHNY MICKA 9TUX
UL O IPU3HAHWM UX PORUTENIMHU pebeHKa U Iepeade UM pe-
OeHKa Ha BOCIIUTAHME».

[TpuBnekaer BHMMaHMe TO, yTo [I1eHyM 0603HaYaeT NpuH-
LUII paspellleHNs CIopa MeXAY CyppOraTHOil MaTepblo 1 3a-
Ka34MKaMy — 9TO VHTepechl pebeHKa. «B Le/is1x mpaBuiIbHOrO
paccMOTpeHus Jiefia CyAy, B YaCTHOCTH, C/IeyeT IPOBEPUTD, 3a-
KJII0YAJICA JIM JOTOBOP O CYpPpPOraTHOM MaT€PUHCTBE M KaKOBbI
YCIIOBUSA 3TOTO IOTOBOPA, ABIAIOTCA /IY UCTIbI T€HETUYECKIMU
ponuTenaMu pebeHKa, 10 KaKMM IPUYMHAM CyppOraTHas MaTh
He JlajIa COITIaCK s Ha 3aIVCh MCTIIOB B Ka4eCTBE POJUTENEN pe-
OeHKa, U C y4eTOM YCTAHOBJIEHHBIX IIO Jiely OOCTOSTEbCTB,
a Taxoke mosokeHmit crarby 3 KoHBeHIMM o mpaBax peGeHKa
paspemnTb criop 6 uxmepecax peberxa (kypcus Moit. — O.3.)».

Ha mepBb1ii B3I/1A71 MOXXET IIOKa3aThCs, 4To [Ienym akiieH-
TUPYET BHUMAaHIE Ha T'PaK[JaHCKO-TIIPAaBOBOV IPUPOJE HOrO-
BOpa O CyppOraTHOM MaT€PUHCTBE, IIpeJjlarasg pacCMaTpuBaTh
pebeHKa Kak IpefMeT JOroBOPa, KOTOPbIN HO/DKeH OBbITh Iepe-
laH 3aKas4ukaM. Takoe BIeYaT/IeHVe YaCTUIHO 0OOCHOBAHHO,
IIOCKOJIbKY JIOTOBOP O CYPPOTaTHOM MAaTepUMHCTBE ABJIAETCA
JIOTOBOPOM BO3M€3[JHOTO OKa3aHMA YCIYT, HO BCe-TaKyU IMEHHO
COBOKYITHOCTb OOCTOSITE/IbCTB, OLIEHMBAEMBIX CKBO3b IIPU3MY
VHTEpecoB pebeHKa, IO3BOISET CYAY YAOBIETBOPUTD VICK O IIe-
penade peOeHKa, POX/IEHHOTO CYyppPOTraTHOI MaTepblo, JIMIIaM,
KOTOpbIX II71eHyM HasbiBaeT MOTEHLMATbHBIMU POSUTELAMM.

OTHoleHNs, BOSHMKAKIME MEX/Y NULAMU, IMEIOIMA
CTaTyC 3aKa34yMKa, CyppOraTHONM MaTepbIo ¥ MEAUIITHCKUM Y-
peXZeHreM IpM 3aK/II0YEHUM COOTBETCTBYIOIIETO [IOTOBOPA,
PEeTryIMpyOTCA HOPMaMI, KaK MMHUMYM, TPeX OTpacien Jei-
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CTBYIOIIETO 3aKOHONATENbCTBA (CeMeHOTo, TPaKIAAHCKOTO U
TaK Ha3bIBAeMOTO MEUIMHCKOT0). MHOrMe BOIPOCH MPaBO-
IIPMMEHEHMA BeCbMa 3HAYMMBbI C TOUKM 3PEHMA MePCHeKTUBbI
UX paspelieHus 61arogapsi MMEHHO HEeCOBEPIIEHCTBY YKa3aH-
HOTO 3aKOHOJATe/IbCTBA, HAJIMYMI0 MHOXECTBa IMPOOENoB U
IIPOTUBOPEYNIA.

OpHako B KOHTEKCTe HAIero MCCIeJOBaHMUs o0paTum
BHUMAaHINe OIATb-TAKM Ha 1ie/b, pajyl JOCTVOKEHUA KOTOPO
3aK/II0YAETCS IOTOBOP O CyppOTraTHOM MaTEpUMHCTBE WM JKe,
BIIpOYEM, IPUMEHSAIOTCA B IPUHLNIIE BCIIOMOTaTe/IbHble pe-
PO YKTMBHbBIE TEXHOIOTUN. [Jake caMO Ha3BaHMeE 3TUX T€XHO-
JIOTUIL Y>Ke COZIEP>KUT OTBET: IIPeJIIoIaraeTcsl OKa3aHue IIoMo-
Y B peany3alyyl penpofyKTUBHBIX IIPaB COOTBETCTBYIOIINX
MY>XK4MHBI 1 (1) sxeHIVHBL «Llenbio BPT sBnsercs ynosner-
BOpEeHIMe MOTPEOHOCTI B MAaTePUHCTBE M OTLIOBCTBE TPak/iaH,
OTPAaHMYEHHBIX B TAaKOBOJ BO3MOXXHOCTM WM/IM BOBCE JIMILIEH-
HBIX €€ 10 00'beKTUBHBIM TTOKa3aHUAM» .

Cornmacumca ¢ H.H. Tapycunoit B ToM, 4TO «ceMeliHO-IIpa-
BOBasl peakIysi MO JaHHOII Mpo6IeMaTyKe JO/DKHA CTPOUTHCS
Ha OCHOBE <...> KOppeALUM UHTEPeCOB IPaXkiaH B CO3[JaHUN
CeMbM C IeTbMI ¥ MHTepecoB Oyayliero pebeHka; 4) rapMoHu-
3al[MM YaCTHBIX U MyOnmn4yHbIX Havyam»®. [Ipu aTom aBTOp OT-
MeyaeT, 4YTO OOIIeOKTPIHATbHbIE IIPEAIIOChIIKN K 9TOMY y>Ke
000CHOBaHBI B HayKe CeMeITHOTo mpaBa®.

8 Pomanosckuii I'B., Pomanosckas O.B. IIpaBoBoe perymipoBa-

Hue OMOMeIMIMHCKUX uccaefpoBaHuii B Poccuiickoit Denepanym B
DepnepanpHoM 3akoHe «OO OCHOBaX OXpaHbl 3[OPOBbsI TPAXIaH B

Poccuiickoit @enepanum». Ilensa: IITY, 2013. C. 118-120.
Tenpep B 3akoHe: MoHorpadus. M.: IIpocnexkr, 2015. C. 187.
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8 Unvuna O.JO. IIpobrmemsl uHTepeca B ceMeltHOM IpaBe Poccumitckoit

Depeparyn: MoHorpadus. M.: [opozew, 2007. C. 35-52; Tapycuna H.H.
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YcTaHOB/IeHMe TIPOUCXOXKAEHNsI peOeHKa B Cy/e, KaK yKe
OTMeYaJIoCh HAMU paHee, BJIeYeT pas3/MuHble IIPaBOBBIE IIO-
CIefICTBYSI B 3aBUCUMMOCTH OT TOTO, KEM U Kakoe TpeboBaHIe
ObLIO 3asIBJICHO.

He BbI3BIBaeT COMHEHMIT Ham4ye KOHQIIMKTA IHTEPECOB B
TOJI CUTYaIVM, KOTIA OTLOBCTBO YCTAHAB/IMNBAECTCS B CyIeOHOM
HOpsAJKe IPUHYAUTEIbHO, TO €CTh IIPY OTCYTCTBUY Ha TO BOMU
MY>KUVHBI.

Ha nam B31715171, GOopMasbHO peliieHme Cyzia, KOTOPbIM OyzieT
YCTaHOBJIEHO OTILIOBCTBO, OOecIeynBaeT MpaBo pebeHKa 3HATb
OJIHOTO 13 CBOUX POJMTENEN, — HO COOTBETCTBYeT /U (aKTu-
4eCKM JAaHHBIIT 0puandecKuil GpakT nHTepecaM pederka? Bpsy
M, Belb YCTAHOBJIEHME IPOMCXOXKIEHNS peOeHKa OT KOHKpeT-
HOTO MY>KYJMHBI BOBCE He O3HAYaeT, 4YTO ITOT MY)XUMHa OyneT
OCYIIIECTB/ISITh CBOV POAMUTENbCKYE ITpaBa 1 0OI3aHHOCTH VC-
XOZIS U3 TOTO, YTO IIPEIMETOM €TI0 OCHOBHOI 3a00TbI JOJDKHO
ObITh 0OecreveHme nHTEpecoB pebenka (ct. 65 CK PD).

«...pemtenue de lege ferenda momxHO 6BITH KOMIIPOMUCC-
HplM, — numetr H.H. Tapycuna, — cnenyer npefnocTaBuTh Cymy
IIPaBO OIpeeNATb 00beM POAUTENbCKUX IPaB MY)XUMHBI, OT-
[JOBCTBO KOTOPOTO OH YCTaHOBMJI, ICXOZSI 13 KOHKPETHBIX 00-
CTOSITE/IbCTB Je/la ¥ B TOM JKe IIPOILiecce, “TI0 TOPSYUM criefam”
(Tem 6Goree 4TO HaTypa OTBETYMKA VIMEHHO B 3TOM IIpoliecce
PacKpbIBaeTCsl OCTATOYHO ITOTHO); BIIOC/IEACTBIUM, C M3MEHe-
HYIeM CUTYAIVM B JTYYIIYIO YUIY XY/IIYI0 CTOPOHY, MO>KHO K BO-
IPOCY BEpPHYThCA»Y.

O BO3MOXXHOM KOH(QIVKTE MHTEPECOB YTBEPXKHAET MU

CemeiiHOe HpaBO B «OPKECTPOBKe» CYBEPEHHOCTM M1 CyAeOHOro
ycMoTpeHust: MoHorpadust. M.: IlpocmexT, 2014. C. 38-43.
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Tengep B 3akoHe: MoHOrpadus. M.: IIpocnekr, 2015. C. 177.
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M.B. AHTOKONbCKasA: «IIpuopureT conyanbHOrO B pOANUTENb-
CTBE OYEHb Ba)KEH. YCTAHOBJ/ICHJME TaKOBOI'O IIOMUMO BOJIU
“61M0MOrN4ecKoro OTIa” HEBO3MOXXHO, HEPENKO IOCTIEeTHMIA
TOMY aKTMBHO IIPOTMBUTCS. B nydinem ciydae, oH 6yner 6es-
IeICTBOBATb, B XY/LIEM — “MCTUTD MaTePM U “OTBITPBIBATHCS
Ha pebOeHKe; He MPOILle T/ M3HAYAIbHO He HAZIe/sITh €r0 POfN-
TEIbCKVIMM TIPaBaMyt IIOMJIMO €T0 BOJI?» .

OueBMIHO, YTO JAaHHAS CUTYALVIsI HAPSAY C AHATIOTYHBIMM
HO3MIVIOHVPYeT HeOOXOAVIMOCTb TapMOHU3AIUV VHTEPEeCOoB,
KaK MUHUMYM, MHTEPECOB [IBYX B3POC/IBIX JIIOfiell ¥ MHTEPECOB
pebenka. TocymapcTBO /ML IpPefOCTaB/IAET BO3MOXKHOCTD,
yCTaHaB/IMBas B 3aKOHE OCHOBAHUA U YCIOBYA NPELbABICHUA
¥ YIOBJIETBOPEHMsI MCKa 00 YCTaHOBJIEHUM OTL[OBCTBA, B TOM
qyICcIIe U Yepes CXeMy OCIapMBaHMA OTL[OBCTBA OJHOTO U yCTa-
HOBJICH)sI OTLIOBCTBA JAPYrOro MY>KYMHBL Bygmer nmm ycraHOB-
JIeHJe TIPABOBOJI CBA3M COOTBETCTBOBATH HAVUTYYIIVIM MHTEpe-
caM peOeHKa, B TOM YNC/Ie ¥ B OTJaJIECHHOM OyAylleM, pelaeTr
SIBHO He peOeHOK, a /U110, 06/1ajjafoiiee IpaBoM IpebsBIeHUS
cooTBeTCTBYyIOLIero ncka (ct. 49 CK PO).

3ameTuM, 4TO B TEOPUM CEMEITHOTO IpaBa Ie/iecoobpas-
HOCTbD CyZleOHOTO YCTaHOBJIEHVSI OTI[OBCTBA IIOMIMO BOJIM O110-
JIOTMYeCKOTO OTL]a ITOJBEPraeTcss COMHEHMIO B CBS3Y C HEBO3-
MO>XXHOCTBIO IPMHYAUTD YelIOBeKa K BOCIUTAHNIO, OOLIEHIIO CO
cBOMM peOeHKOM. [IJIs 3aIVIThl MMYIIeCTBEHHDIX MHTEPECOB pe-
OeHKa B TaKMX CTy4asX y4eHbIMU IpefjIaraeTcsl 3aKOHOMATeNb-
HOe 3aKpeIlIeHle BO3MOXKHOCTY B3BICKAaHIIA a/lVIMEHTOB C Ouo-
JIOTMY9eCKOro 0TI 6e3 MproOpeTeH st IM PORUTEIbCKUX IpaB®.
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Anmoxonvckas M.B. CemeitHoe mpaso. M.: Hopwma, 2010. C. 212-213.

8 Jaspumox E.J]. K Bompocy o 1ienecoo0pasHOCTH IPUHYAUTENIBHOTO

ycraHoBeHus otuoscTBa // CemeiiHoe mpaBo Ha pybexe XX-XXI
BeKoB: K 20-nmetuto Kousennuu OOH o mpaBax peGeHKa: MaTepyarbl
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He cront 3a6bI1BaTh 11 0 TOM, YTO C ICKOM 00 YCTaHOBJIEHUY
OTI[OBCTBA MOXKET OOPATUTHCS 1 CaM peOeHOK IO JOCTVDKEHUN
UM coBepuieHHONeTHA. [lapafokc: B ClIOKMBILENCA CUTYaLN
UCTeL] YK€ COBEPIIEHHONIETHNI, HO B MiepapXMI0 CEMEITHO-IIpa-
BOBBIX CBf3€Jl OH IIPEAIOIAaraeT BKAYNUTh B KadecTBE OTLA
MY>KUMHY, K KOTOPOMY U NPENbABIAET UCK, TO €CTh, HEB3MPas
Ha COBepIIeHHOJIeTI e, TPYMEHUTEIbHO K IAHHBIM IIPaBOOTHO-
IIEHNSIM YMECTHO TIOHSATYE «/HTepechl peOeHKay.

[TonaraeM HeOOXOAVIMBIM IPUBECTH ellle OfMH apryMeHT,
MOATBEPXKAAOMINIT TE3VC O INPUOPUTETE MHTEPECOB POMUTE-
JIell TIpY YCTAaHOBJIEHUM NPOUCXOXKJEHMA feTell. B mocnennee
BpeM: MOTy4YN/Io HIMPOKOe PAaCIpOCTpaHeHNe TaK Ha3bIBaeMOe
(UKTUBHOE OTILOBCTBO, TO €CTb YCTAHOBJICHME HOPUANYECKON
CBA3Y MeXJy peOEHKOM VI MY>KYMHOI HE TOJBKO IIPY OTCYT-
CTBUM MEXJy HUMMJ T€HETUYECKOTO POACTBA, HO U NPU Ha/IN-
Y1V COBEPILIEHHO VHOJA 1171V, HeXKe/M YCTAHOBJIEHVe IIPaBOBOI
OIIpefielIeHHOCTY ¥ BocnuTaHme pebenka. Peus ujeT o GukTuB-
HOM IIpM3HaHUM OTLIOBCTBA [ NOJNYyYeHUs paspelleHusd Ha
BpeMeHHOe IIpeObIBaHle B CTPaHe MUTPAHTAMU JUI «BOCCOe-
IOUHEHUS CeMbI»”,

Kak cnpasegmmBo otmeuator T.B. KpacHoBa n
E.B. AnekceeBa, OHO IOTY4YM/IO PACIPOCTpaHEHME IOC/IE pa-
Tudukanyy Poccuert EBpormerickoii conyanpHoi xaptun’'. Bo

MexpyHap. Hayd.-mpakt. KoH}. (r. Kasaus, Kaszan. (IIpuBomxckmit)
¢benep. yu-T, 18 gek. 2010 1.) / Ots. pen. O.H. Husamuesa. M.: CratyT,
2011. C. 20-23.

Kpacrosa T.B., Anexceesa E.B. Otupl u fetn: mpobmemsl mprobpere-
HIsI POAUTENbCKYX TIPAB MYXXUMHAMU (Ha IIpMMepe 3aKOHOJATEbCTBA
Poccun) // Bectuuk Ilepmckoro ynusepcutera. lOpuandeckue Haykn.
2016. Bpm. 34. C. 426-439.

EBpometickas conyanbHasg xapTtus // Bion. mexpyHap. JOrosopos.
2010. Ne 4. C. 17-67.
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VICTIO/IHEHNE MEeX/YHapoAgHbIX HOpM B DefepasbHOM 3aKo-
He oT 25 mionA 2002 r. N 115-P3 «O npaBoBOM MOIOXKEHUN
MHOCTPAaHHBIX IpakaaH B Poccuiickoit Oenepannn»® B 1. 6.2
IpeNyCMOTPEHAa BO3MOXKHOCTb IIONy4€HUsA paspellleHus Ha
BpeMEHHOe IIPOXKMBaHNe MUTPAHTY, MIMEIIeMy pebeHKa, co-
crosiiero B rpaxpaHcTBe Poccuiickoit ®enepariun, 6e3 coot-
BETCTBYIOIEN KBOTBI. II0CKO/IbKY KBOTBI IPEJOCTAB/IAIOTCA B
OTPaHMYEHHOM KOJIMYECTBE, TO, 110 JAaHHBIM POCCUIICKUX MMU-
TPALMIOHHBIX C/TY>K0, JIIOIM, >Keaolye OTYYNTh pa3pelleHe
Ha BPEMEHHOE€ IPOXMBaHME, HAYYWINCh UCIIONb30BaTh BO3-
MOYXHOCTU POCCUIICKOTO CEMEMHOr0 3aKOHOMATEIbCTBA /I
00X07ia yKa3aHHBIX OTpaHNYeHNIT .

YKasaHHbIe aBTOPBI NOiYepKMBaloT: «IIpu coBepiiennn ra-
KOTO (PMKTMBHOTO IOPUNIECKOTO JeiICTBIA CaM OTel] MoMajia-
eT B IIpaBoBoil “KankaH 1. 2 cT. 52 CK P®, cornacHo koTopomy
B Ia/IbHEJIIIeM 110 er0 MHNUIIMATVBE He MOXKeT ObITh MCK/IIOUeHa
aKTOBasA 3aIuCh 00 OTLIOBCTBE, €CIM B MOMEHT 3aIlUCH 3TOMY
NIy OBIIO MI3BECTHO, YTO OHO (PaKTUYECKY He ABJIAETCS OTIIOM
pebenka»’™.

HelicTBUTENbHO, HEIOCPECTBEHHO 3TOT MY>KUMHA He CMO-
JKeT OCHOPUTb CBOE€ «OTIIOBCTBO», OFHAKO COOTBETCTBYIOIVII
VICK MO>XKET OBITh ITOfIaH MaTepbio pebeHKa, HeCMOTPs Ha TO, YTO
COOTBETCTBYIOIIee 0OCTOATENIBCTBO €Il TAKKe OBUIO M3BECTHO B
MOMEHT COBEpILIEHMA aKTOBOM 3anucy. He mckiroueH 1 BapuaHT
IIOCTIeAYIOLLell YIIAThI a/IIMEHTOB Ha COoflepyKaHue pebeHKa.

Taxum o6pas3oM, paKTHUYeCKy NPECTYIIHBIN CTOBOP MarTe-

> depepanbHbIN 3aK0oH OT 25 mion 2002 1. Ne 115-03 «O mpaBoBoM Io-

JIOKeHU) MHOCTPAHHBIX IpakiaH B Poccuiickoit Oepepanym» // C3
P®. 2002. Ne 30. Cr. 3032.

% Kpacrosa T.B., Anexceesa E.B. Yka3. cou.

o Tam xe.
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pu pebeHKa ¥ MY>KUMHBI, KOTOPBIII He SIBISETCS OTLOM pebeH-
Ka, HaIlpaB/IeH Ha yJOBJIeTBOPEHNE UCKITIOUNTETbHO UX MHTe-
PecoB, 4TO SIBHO IPOTMBOPEYNUT IpaBy pebeHKa 3HATh CBOUX
ponuTeneli, MOCKOIbKY MaThb pebeHKa U «OTell» M3Ha4a/lbHO
BeflyT cebs Kak HeToOPOCOBECTHbIE CYO'BEKThI COOTBETCTBYIO-
I1Ier0 MIPAaBOOTHOMIEHN .

SBnsercsa mu nogaya COBMECTHOTO 3asIB/IeHNA YKa3aHHBIMU
JIALIAMY 37I0YTIOTpebIeHNeM IIPAaBOM B KOHTEKCTE COflepyKaHMs
cT. 10 'K P®? Bo3M0XKHO, IOCKO/bKY JIEMICTBYIE COBEPLIAETCS B
00X0J1 3aKOHA C TPOTMBOIIPABHOI 1[e/IbI0 — ITOJTYYNTh MUTPAH-
Ty paspelleH)e Ha BpeMeHHOe NpPOXKMBaHNUe Ha TePPUTOPUN
P® npy oTcyTCTBMM HAa TO OCHOBAHMIA, IPEyCMOTPEHHBIX M-
TPAIIOHHBIM 3aKOHO/IaTeTbCTBOM.

T.B. KpacuoBa n A.E. Anekceea muiyT: «CoxpaHeHue
IIPaBOBOII CBA3Y pebeHKa C 4elOBEKOM, He SBIIAIOIIVMCS €ro
OTIIOM U He MMEIOIM HaMepeHJe er0 BOCIIUTBIBATD U COfiep-
JKaTb, IOJIaraeM, IPOTVBOPEYNT VHTEpecaM CaMoro pebeH-
Ka»”. B cBA3M ¢ 9TMM yKa3aHHbBIE aBTOPBI IIPeJIaTaloT BBECTY
CIIeVIaJIbHYI0 HOPMY O HelelICTBUTEIbHOCTU (PUKTUBHOTO OT-
IJOBCTBA, YCTAHOB/IEHHOTO KaK B a[MUHUCTPATUBHOM, TaK U B
cyzeOHOM TTOpsIKe.

Ha Ham B3I/, JaHHOE ITpefiIo)KeHre He0 OX0AIMO JOTION-
HUTb 10 aHAJIOTUM C MTHCTUTYTOM HeleNICTBUTE/IbHOCTY Opaka,
peub upet o cT. 29 CK PO, npegycmarpuarolei 06CTosATeNb-
CTBa, yCTpaHAIIe HefleiCTBUTEIbHOCTD Opaka. Cormacumcs,
HEKOTOPBIN IIPOLIEHT «(UKTUBHBIX» OTL[OB BCe-TakM (aKTmde-
CKM COOTBETCTBYET CBOEMY CTaTyCy, ¥ POJUTENbCKOE IIPAaBOOT-
HOIIIEHNe CK/IafIbIBAeTCA, KaK ec/u Obl MeX/Y OTIIOM 1 pebeH-
KOM OBIIO KPOBHOE POJICTBO. B cBA3M ¢ 9TMM BronHe 060CHO-

% Kpacnosa T.B., Anexceesa E.B. Ykas. cou.
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BaHHBIM BUANUTCS MPAaBUIO 00 «03JOPOBIEHNI» UKTHBHOTO
OTIIOBCTBA, €C/II K MOMEHTY PacCMOTPEHUA CYLOM COOTBET-
CTBYIOILIETO MCKa MEX[Y ML[OM, 3aIIVICAHHBIM B Ka4eCTBe OTLa
pebeHKa, 1 peGEHKOM CIIOKIMINCh B3aMOOTHOIIEHNSI, aHAJIO-
TMYHBIe KPOBHOMY POZCTBY.

B cBsI3U € 9TMM BPSAJ, /I MOXKHO COITIACUTBCSI C MJieeit, KOTO-
pyto ospyunBaioT T.B. KpacHoBa u E.B. Anekceesa: «BBeneHnne
B c(pepy yCTaHOB/IEHMs OTLIOBCTBA IIOJIOKEHWIT O (PUKTUBHO-
CTU He OKa)XeTCA JOCTATOYHOM Mepoil. Mbl nipefiiaraeM ycra-
HOBITbD 3aIIpeT Ha JOOPOBO/IbHOE NpU3HaHMe ce0s OTIIOM Ye-
JIOBEKa, KOTOPOMY M3BECTHO, YTO OH He sBJIAETCS OMOTIorye-
CKVIM OTLIOM pebeHKa»™.

He cexpert, 4TO B pOJUTEIBCKIX OTHOLIEHVSIX [IPE3IOMUPY-
eTCsl UMUK JOOPOCOBECTHON MaTepu U HefOOPOCOBECTHOTO
OTIIa, B TO BpeMs KaK U Marb peOeHKa MOXeT PyKOBOACTBO-
BaTbCS VICK/TIOUNTEIbHO MaTepUa/bHBIM MHTEPECOM IIPY peru-
CTpaluy poXXeHUs pebeHKa 1 COBepLIeHNN 3amnucy 06 orie”’.

Cormacumcst ¢ y4eHbIMY, 110 MHEHMIO KOTOPBIX TOCYHap-
CTBO MOJTYa/IMBO MOOIPsIET OTCYTCTBIE OpaKa MeX/y POfuTe-
MU peOeHKa, OTCYTCTBYE CBeeHMIT 00 OTIie B 3aIIMCH aKTa O
poxxaennu pebenka’. Hekotopsle ydeHble Ha3bIBAIOT 3TO 3710-
yrotpebieHneM pOAUTENbCKUMY IIPAaBaAMIL.

Ha nam B3misf, 3moynorpe6ieHne MpaBoM B IOJOOHBIX
CIy4asiX OTCYTCTBYeT, a Oe3feiicTBMe poauTeneil pebeHka
€CTh He 4TO MHOE, KaK 3/I0ylnoTpebieHne CBOUM VHTEPECOM.

% Kpacnosa T.B., Anexceesa E.B. Yka3. cou.

7 Umouma O.FO., Tymanosa JI.B. MatepuanpHble OCHOBAaHUS M IIPO-

ILiecCyasibHbIe YCTIOBMA ObecliedeHNsI MHTepecoB pebeHKa Ipu pac-
CMOTpeHUH CyfaMu fien 00 YCTAHOBJIEHUM €ro IPOUCXOXeHWs //
BectHux TBepckoro rocygapctseHHoro yHusepcurera. Cepus: [paso.
2017. Ne 1. C. 62-72.

% Tam xe.
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3aMeTNM, 4TO0, KaK IIpaBUJIO, pe4yb UJEeT O MaTepUaIbHOM UHTe-
pece — MOJTy4eHUY B IOBBIIIEHHOM pa3Mepe ocobus Ha cofiep-
JKaHMe pebeHKa, YTO, B IPMHIINAIIE, MOXKET OBITh MICTOKOBAHO C
TOYKY 3peHNs 0becrieyeHN st MUHTepecoB pebeHKa.

Hekoropble y4yenble, KoMMeHTHpys nonoxenus CK PP
n ®3 «O6 akTax rpak[JaHCKOTO COCTOSHMUS», MPEJOCTaBIIAI0-
mye Marepy pebeHKa IpaBO BbIOOpa — yKasaTb BBIMBIIIICH-
Hble CBelleHNsA 00 OTIie WIM BOBCE HEe BHOCUTDH CBefieHUs 00
OTILle B 3aIlMCh aKTa O POXKJEHUM peOeHKa, MONIaraloT 9TO He
COOTBETCTBYIOUIVM OOIIEIPUHATBIM IPEACTaBIeHUsAM O pas-
yMHOCTM U cnpaBepmuBoctu. Tak, VI.A. MuxaiiyioBa numier:
«3aKoHOAaTeNb MPESOCTaBWI MaTepy pebeHKa BO3MOXXHOCTD
II0 CBOEMY YCMOTPEHMIO, PYKOBOACTBYSCH CYyOBEKTUBHBIMU
(mopo¥t AaTONCTUYECKVIMI) MOTVBAMM, JIMIINTD peOeHKa, ecin
MOXXHO TaK BBIPA3UTbCH, OLIYLIEHNA IOPUANYECKON «IIOIHO-
LIEHHOCTW», €CTECTBEHHOCT) CBOETO POXK/IEHN, OATBEpXKie-
HJeM KOTOPOJ CITY KUT 3aIMCh 00 0TLie pebeHKa, Jake e/ 9Ta
3aIMCh MpeACTaB/IsgeT co00M ykasaHye Ha GaMIINIO MaTepy, a
He IOIMHHOrO (6M0/I0rM4YecKoro) orma»”.

Ianee VM.A. MuxaitioBa Ha3bIBaeT IIOJOOHOE MOBEEHME
MaTepy peOeHKa 3/10ynoTpebeHNeM IPaBoOM, YTO 3alpelie-
HO cT. 1 CK P®, B cOOTBETCTBMM C KOTOPOII OCYLIeCTBICHIE
YJleHaMJ CeMbJ CBOMX IIpaB He [JO/DKHO HapyllaTh IIpaBa U
3aKOHHbIE MHTEpEeCHl IPYTUX 4IeHOB ceMbl. IIpu aToM aBTOp
Jie/laeT BBIBOJI, YTO OTCYTCTBIE 3aMicy 00 OTIie B CBUIETE/Ib-
CTBe O POXZeHUM pebeHKa, MHOTOKPAaTHO BBISAB/IsIEMOe B Ca-

% Muxaiinosa JI.A. ITpaBa pebenka B Poccuiickort Penepariym: BbICOKHUE

TOCTYDKEHMA U CIIOKHBIe Tpo6nemsl // [Ipasa pebenka B PP: 3akoHO-
TaTe/IbCTBO, IPABONPYMEHUTENbHASA JIeATeTbHOCTD, POCCHIICKAs Hay-
Ka : MaTepyanbl Mex/[yHapOZHON Hay4HO-IIPAaKTUYeCKOoil KOH(pepeH-
uyu / OtB. peq. 0.0, becnanos. M.: PI-IIpecc, 2018. C. 136.
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MBIX Pa3/IMYHBIX CUTYALUAX (IIPU HOCTYIJIEHNN B JJOLUIKONb-
Hble YYPEX/EeHNs, B CIIOPTUBHbIE U MHBIE CEKL[UNU U T. II.), HE
MOXKeT He OKa3aTbh HETaTMBHOTO BO3JECTBUA Ha GOPMUPO-
BaHJe MUPOBO33peHNs pebeHKa, Ha pa3BUTIE €r0 TNMIHOCTH,
€ro ajanTalyio B OKpyXkaromleM Mupe. «Jlomyckas BO3MOX-
HOCTb CTO/Ib TPyOOTo IpeHeOpeXxeHns NHTepecaMu pebeHKa
CO CTOPOHBI €T0 MaTepy, 3aKOHOJaTe/Ib, TEM CAMBIM, CO3aeT
BO3MOXXHOCTD YIIIeM/IEHNSA er0 CYO'beKTUBHBIX ITPaB M 3aKOH-
HBIX MHTepecoB»'®.

Ha naiu B3, MaTh pebeHKa, BBIOVpasi TOT VM MHOJ Ba-
PMAHT COBepIIeHMs 3allUCU aKTa O POXKIEeHUM pebeHKa B 4a-
CTH yKasaHMsA CBefleHMil 00 oTlje peOeHKa, He 3710ynoTpe6s-
eT CBOMM IIPaBOM, OTHIOf[b He MMEeT Ile/IM IPUYMHUTD Bpef
IpaBaM M MHTepecaM pe6eHka. OHa 1UIIb 370yNOTpeOnsieT
CBOVIM MHTEPECOM ¥ IIPOEKTUPYET Te IPaBOBbIE IOCTIECTBIS,
KOTOpbI€ BBITOAHBI €i1 B COOTBETCTBYIOLIII BPEMEHHO IIepU-
Ofi. YUMTBIBasA, YTO OTLJOBCTBO MOXKET OBITh YCTAHOBJIEHO, II0
o01eMy IpaBUITY, 4O JOCTVDKEHNS peOeHKOM BO3pacTa BOCEM-
HaJIIIaTy JIeT, IPAaBOBbIe BO3MOXXHOCTH CYIIIECTBYIOT B T€UEHIE
JI0CTATOYHO J/INTEIbHOro BpeMeHu. Kak, Biipodem, 11 BO3MOX-
HOCTM JIs1 MY>K4MHBI, [I0/IATAI0IIer0, YTO IMEHHO OH sIBJISIETCS
OTLIOM pebeHKa.

KoneuHO e, B MOJOOHBIX CTydYasX BeCcbMa TECHO B3au-
MOJIeJICTBYIOT HOPMbI MOPA/IM 1 IIPaBa, KOTOPBIE PeryIUPYIOT
COOTBETCTBYIOLIVE OTHOLIEHN, I MaTh pebeHKa, I ero orel ¢
TOYKM 3pEHNA 3aKOHA VMMEIOT paBHbIE IIpaBa ¥ 00A3aHHOCTY,
PaBHYIO CTelleHb OTBETCTBEHHOCTM IIO OTHOIIEHMIO K pebeH-
Ky. B cBA3M ¢ 3TVIM CTpaHHBIM BUAVTCS NIPEIIO>KeHe HeKOTO-
PBIX aBTOPOB 00 «yCUIEHNN» POIUTENBCKOI OTBETCTBEHHOCTH

100 Muxaiinosa M.A. Ykas. cou. C. 137.
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OTILIa: «...JIONIOJIHUTD JENCTBYIOIEE POCCUIICKOE 3aKOHOJA-
TE/IbCTBO 00 aKTaX IPaX[JaHCKOTO COCTOSIHVS HOPMOIA, II03BO-
JAIOIeIl MaTepy, He COCTOsell B Opake, YBEZOM/IATh OpraH
3arca o TOM, KTO ABJIIeTCS OTLOM pebeHKa. CrrefiyeT 3aKpennTh
0053aHHOCTb OPraHOB 3arca yBeJOMJIATb COOTBETCTBYIOIIeE-
ro 4eloBeKa 0 aKTe YKa3aHNA ero B KayecTBe OTIja peOeHKa.
ITpu aTom ms cobmofennsa 6anaHca MHTEPECOB HEOOXOAVMO
YCTaHOBUTD CPOK, B KOTOPBI 4Y€/I0OBEK, YKa3aHHBI MaTEPbhIO
B KayecTBe OTLja peOeHKa, MOXXeT OCIIOPUTD CBOE OTILJOBCTBO B
cynebHOM mopsizike»''.

Peanmsannsa paHHO Mjeyn NpuBefeT KaK pas K IPOTUBOIIO-
JIOKHOMY Pe3y/IbTaTy, IIOCKOJIbKY MaTepy pebeHKa IpefoCcTaB-
NA€TCA MPENMYLIECTBO, YTO, B CBOIO OYepeNlb, HE MCKIYaeT
37I0YIIOTpeOIeHNII C €e CTOPOHBIL.

[IpencraBigercs, 4TO MCC/IefOBaHMe IPOOIeMbl IPUOPH-
TeTa VHTEPECOB IIPU YCTAHOBICHNM NIPOVCXOXKEHNA pebeHKa
MO>XeT OBbITD JJOIIOIHEHO Y CY)K/JeHUsMY OTHOCUTE/IBHO TallHbI
YCBIHOBJ/IEHUA.

Kak mM3BecTHO, yCbIHOBJIEHME BBICTYNIA€T OCHOBAaHU-
€M BO3HMKHOBEHM:A IIPABOOTHOLIEHMII, aHAJIOTMYHBIX IIO
CyTM TPaBOOTHOLIEHUAM MEXJy POAUTENAMU U [I€TbMIU.
IIpemycMoTpeHHass 3aKOHOM TaliHa yCBIHOBJIEHNA, KaK IIpef-
HOJIaTAal0T MHOTYE VICCIeOBATeNN, VIMeeT CBOeil Iie/blo 0be-
CIIeYeHVe VIHTEPeCOB YChIHOBJIEHHOTO peOeHKa. 3aMeTuM, 4To
KaK €MMHCTBEHHO B€PHas 9Ta TOYKA 3pEHUA NPUCYTCTBYET U
B 0OJIbIIElT YaCcTV Y4eOHOI TUTepaTypPHI IT0 CEMETHOMY IIpaBy.

OpHako, Ha Hall B3ITIAJ, TOYHO TaK >Ke, KaK U IpU yCTa-
HOBJICHM) OTIIOBCTBA (MAaTepMHCTBA) B afMMHUCTPATUBHOM
VIV CyeOHOM IOPsZIKe, YCHIHOBUTEMN IPeCIeAYIOT 1ie/lb yCTa-

1% Kpacnosa T.B., Anexceesa E.B. Ykas. cou.
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HOBJIeHNsI 6TaronpusITHO-KOM(OPTHOTO peXXxnma mpex/e Bce-
ro 1g ceo.

CornacHo c1. 139 CK P® cynbu, BeiHecHe perieHne o6
YCHIHOBNIEHNY peOeHKa, WM J[JO/DKHOCTHBIE JIMIIA, OCYIIe-
CTBMBIIVE TOCYAPCTBEHHYIO PErVMCTPALVII0 YCBIHOBJIEHVS, a
TaKXXe JIMI[A, VHBIM 00pasoM OCBeJOM/IEHHbIEe 00 yCBIHOBJIE-
HVM, 00S3aHBl COXPAHATb TAllHY YCBIHOBJIEHV. YKa3aHHBIE
JMLa, pasIlacyBIIVe TaliHy YCBIHOBJIEHUA pebeHKa npomue
sonu ezo ycoiHosumerneti (Kypcus Moit. — O.3.), IpUBJIEKAIOTCA K
OTBETCTBEHHOCTY B YCTAHOBJICHHOM 3aKOHOM IIOPsIJIKe.

[IpuMeHNUTeNIbHO K COTPYHRHMKAM OPraHOB 3arca B CT. 47
DenepanbHOTO 3aKOHA YCTAHABIMBAECTCS KOHKPETM3aLVS:
«PabOTHUKY OPraHOB 3aIMCY AKTOB IPAXXJAHCKOTO COCTOSHMS
He BIIpaBe 0e3 COIMacys yCbIHOBUTeNIel (YChIHOBUTEN) COO0-
aTh Kakue-1160 cBefileHNst 00 YCHIHOBIEHUY 1 BbIJaBaTh JO-
KYMEHTBI, 13 COJlep>KaHVsI KOTOPBIX BUIHO, YTO YCBIHOBUTENN
(YCBIHOBUTEIb) He SIBJISIOTCS POAUTE/IMY (OTHUM U3 POJUTE-
JIell) YChIHOBJIEHHOTO peOeHKar.

TakuM 06pasoM, /IsI COTPYAHMKOB OPraHOB 3arca ycra-
HOBJIEH KaTerOPUYHBIIL 3aIPeT He TOJIbKO Ha BbIaYy JOKYMEH-
Ta 7M006011 GOpPMBI, HO U Ha pasIyallleHne CBefeHuit o daxre
YC])IHOBHCHI/[H B IIpMHIUIIE.

B 10 e BpeMs Helb3s He OTMETUTD AVMCKYCCHOHHBIN Xa-
paKTep IOCTy/IaTa O COOTBETCTBUY TailHbI YCHIHOB/ICHNA VIHTe-
pecaM caMoro YChIHOBJ/IEHHOTO. JJOITyCTIM, YCHIHOB/ICHHBI pe-
0€HOK, KOTOPBIII 3HaeT VICTOPUIO CBOETO «IIOSIBJICHNSI» B CEMbe
YCBIHOBUTeJIEIA, TIOCTIe CMEPTY MOC/IeHMX OOpaliaeTcs B OpraH
3arca C 3asBJIEHJMEM O BbIflaue TIOBTOPHOTO CBUJETEbCTBA 00
YC])IHOBHCHI/H/I B3aMEH yTpa‘IeHHOI‘O.

[Ipy 3TOM YCBIHOB/IEHHDII PYKOBOACTBYeTCA II. 2 CT. 9
DenepanbHOrO 3aKOHA, COIVIACHO KOTOPOMY IIOBTOPHOE CBH-
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JIETENILCTBO O TOCY[AAPCTBEHHON PETMCTPALIMM aKTa TPaK/jaH-
CKOTO COCTOAHMA BbIIA€TCA B TOM YMC/IE U JINIY, B OTHOLIEHUM
KOTOPOTO Obl/Ia COCTaB/IeHa 3aIUCh aKTa I'Pa>KIaHCKOTO COCTO-
AHUA.

CoTpyJHUK >Ke OpraHa 3arca pyKOBOJICTBYETCH CIIeLMalb-
HOJ HOPMOI1, Cofiep KalleiicA B CT. 47 yKa3aHHOTO 3aKOHa.

[TpuBeneHHbIl TpyUMep, Ha HAIll B3IJAJ, HAITIALHO MOJ-
TBEP)KIAeT ABHYI IPOO/IEeMy COOTBETCTBUA ITyOINYHOIO VH-
Tepeca U YaCTHBIX MHTEPECOB HECKOIBKUX CYO'bEKTOB: YCHIHO-
BUTEJIA, IPMYEM €TO MOXKET y>Ke He OBITb B )KMBBIX, /I YCHIHOB-
JIEHHOTO peOeHKa, KOTOPOMY J/IsI TeX VIV MHBIX LieJiell HeoOXo-
VMO TIOBTOPHOE CBVJIETEIbCTBO 00 YCHIHOBJICHNMM VIIVI MHOM
JIOKYMEHT, MOATBEPXKAAIMil (GaKT TOCyJapCTBEHHON pernu-
CTpalMM aKTa YChIHOBJIEHMA.

O6patnmcs k nocraHoBnenuto Koncrurynmonsnoro Cyza
Poccmiickoit @epepanym ot 16 mtons 2015 roga'®, KOTOpPHI BbI-
Pa3wI CBOIO MO3MLIMIO 110 CYLECTBY 0003HAYEHHOIT IIPOO/IEMBI.

[IpeppicTOpuen ABUIOCH penieHne XaMOBHUYECKOTO pail-
oHHoro cyga I. Mockssl or 10 aBrycra 2010 roga, ocrabiieH-
Hoe 0e3 M3MeHeHUsA MOCKOBCKMM TOPOACKVM CYIOM OIIpefie-
nenyeM oT 20 HoA6ps 2011 roga. CyTb TpeboBaHMA — 0053aTh
Xamosunuecknit orgen 3ATC Ynpasnenna 3AI'C r. MockBbl
IpPeJOCTaBUTh JOCTYI K apXMBHBIM JOKYMEHTaM, KacalolM-
cs1 paKTa YCHIHOBJIEHNA Y PETUCTPALY POXKAEHNA TPAKAAHNU-
Ha [pyb6uda — COOTBETCTBEHHO CyIIpyTa U OTIIA 3asABUTE/IbHUII,

12 Tlocranosnenre Koncruryumonsnoro Cyma PO or 16.06.2015

Ne 15-IT «ITo pmemy o mpoBepke KOHCTUTYIMOHHOCTM IIOTOXKEHUI
cratby 139 CemeitHoro kopekca Poccmiickoit ®Penepanum u cTaTtbu
47 OepepanbHoro 3akoHa ‘O6 akTax IPaXTaHCKOTO COCTOSHUA B
cBsasu ¢ xanoboit rpakpad [LO. Ipyouy u T.I. Iymunoir» // Bectauk
Koncruryunonnoro Cyma P®. Ne 5. 2015.
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KOTOPBIIT, KaK MM CTajli0 M3BECTHO IIOC/IE €r0 CMepTy, ObUT B
MaJiojleTHeM Bo3pacTe ycbiHOB/eH 1o npubeituun B CCCP n3
Wcnanun.

Cyzbl UCXOIVIN U3 TOTO, YTO TaliHa YCHIHOBJIEHM S OXPaHs-
€TCs 3aKOHOM.

[To MHeHUIO e 3aABUTENbHUI], COOTBETCTBYIOIINE 3aKO-
HOIIOJIOXKEHVISI YCTaHAB/IMBAOT OECCPOYHBIN 3alpeT Ha pas-
IJIAllleH)e TallHbl YCBIHOB/IEHNA U TeM CAMBbIM IPOTHBOpPEYAT
cT. 29 Koncturynuu PO, 3akpernisiomnieit IpaBo Ha CBOOOHBII
IIOVICK ¥ MOTy4YeHMe MHPOPMALNI, a TAKKe ee CTaTbaM 2, 17
(dactp 1), 18, 19 (wactp 1), 24 (vactb 2) u 55 (yacTp 3). B Tom
qJc/le 3aABUTE/IbHNUIIBI IIO/IATAI0T, YTO HAC/TIEJHUKU YCHIHOB-
JICHHOTO MIMEIOT IIPAaBO Ha MOTy4YeHue nHpopManuy, ecimn Gpakr
YCBIHOBJ/IEHUA CTAJI UM U3BECTEH IOC/Ie CMEPTU U YChIHOBJIEH-
HOTO, U1 €T0 YChIHOBUTeIEA.

Koncrurynuonnsiit Cyp P@® xoHcTatMpoBan, 4TO IOJIO-
)eHus ctT. 139 CK PO u ct. 47 OefepanbHOro 3akoHa, CTaB-
e MpeaMeTOM eT0 PACCMOTPEHN IO HACTOSAIIEMY Jemy, Kak
IPEeIATCTBYIOLYE IOJTYYeHII0 CBeJIeHNII 00 YChIHOB/IeHUM Oe3
COITIacusl YCHIHOBUTeJIEN Ha pacKpbITUe TallHbl YChIHOBJIEHMH,
IPYMEHSIOTCA Ha IPAKTHKe He TONbKO JUIs obecredeHMs U
3aIMTBl COOTBETCTBYIOIUX IIPaB B3pPOCIOro U pebeHka (ycbl-
HOBMITe/IA U YCBIHOBJICHHOTO), HO U IIPY pa3pelleHNny BOIpoca
0 BO3MOXXHOCTH peajin3aliiyl B3POCIbIMMU € TbMU YCbIHOBJIEH-
HOTO IIpaBa y3HaTb O €r0 MPOMCXOXAEHUN IIOC/Ie er0 CMEPTU
Y CMEPTU JINILI, YCBIHOBUBIINX ero (6a0ylKy M JeyIIKu), TO
€CTb O CBOEM 3THMYECKOM IPOMCXOXXIEHUN, CBOMX IpefKaXx,
U, COOTBETCTBEHHO, MICTOTKOBBIBAIOTCSA CylaMU KaK He IIpef-
IO/IaTalolI)ie PACKPBITUS TAHBI YCBIHOBIEHUA 6e3 cormacus
YCBIHOBUTeE/IEN, KOTOpOE B C/Iy4ae CMepTU MOCTIeSHUX He MO-
XKeT OBITh IONy4eHO (Takas CUTyalus MMesla MeCTO B Jene
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3aABUTEIbHUL], YTO MOATBEPKAETCA IPeACTaBIeHHbIMU MU
JIOKyMEeHTaMM).

ITpu stom Cyp OTMETIII, YTO OCYIIECTB/IAEMOE 3aKOHO/IA-
TE€/IEM IIPAaBOBOE PETYNMPOBAHNE — VICXO[A U3 KOHCTUTYIMOH-
HBIX IPYHIIMIIOB IPAaBOBOTO TOCYAAPCTBA, BEPXOBEHCTBA 3aKO-
Ha, a TaKKe NMPUHINAIA IOPUANYECKOTO PAaBEHCTBA U BCEX BbI-
TEKAIOIMX 13 HEro KpUTepueB pa3syMHOCTH, HEOOXOAMOCTI 1
COpa3MepHOCTH IIpY OIpefie/IeHNI YCIOBIIL peanusanuy GyH-
INAaMEeHTA/IbHbIX IIPaB U X BO3MOXXHBIX OTPAaHMYEHUN — JOIK-
HO ofecrieunBaTh 6aIaHC KOHCTUTYLMOHHBIX L{EeHHOCTEI, IIpaB
U 3aKOHHBIX MHTEPECOB BCEX yYAaCTHMKOB KOHKPETHBIX IIpa-
BOOTHOLIEHNII, @ TIOTOMY, II0 CMBIC/Ty cTaTeil 7 (4acThb 2) n 38
(qactp 1) Koncturynym P®, mop 3a1mmTor KOTOPBIX HAXOIATCA
CeMbsl, MaTePUHCTBO, OTLIOBCTBO U JJ€TCTBO, B OCHOBE IIOMCKA
6aaHca yKka3saHHBIX KOHCTUTYIVOHHBIX LIEHHOCTE IIPY OLleH-
Ke COOTBETCTBYIOIIMX 3aKOHOJATE/TbHBIX OTPaHMYEHUI [OJI-
JKEH JIeXKaTh IMEHHO IPUHIUII MaKCYMaIbHOTO 00ecIiedeH st
VIHTE€PECOB CEMbM 1 BCEX €€ YJIEHOB.

CoorBeTcTBEHHO, 3akmouna Koncruryunonnsii Cyn PO,
I0pUNYecKasd BOSMOXKHOCTD IIPeIOCTaB/IeHNA TIOTOMKAaM YCbI-
HOBJICHHOTO JINIIa MHPOpMAIVY, KacaIOLIeiCsl ero YChIHOBJIe-
HUS, 1I0C/Ie €r0 CMEPTU — IPU OTCYTCTBUM BBICKa3aHHON €ro
YCBIHOBUTE/IAAMU TIPY XKU3HY BONIU HA PACKPBITHE TaliHbI yCbI-
HOBJICHU — HE MOXKeT pacCMaTpUBATbCA KaK He VIMeIollas He-
00XOAVMMOTO KOHCTUTYIIIOHHOTO 00OCHOBaHMS.

Byay4n HampaB/ieHHOt Ha obecnedeHue 6aaHca KOH-
CTUTYLIMOHHO 3aIl[MIJaeMbIX 1[eHHOCTell, peannsanus JaHHON
BO3MOYKHOCTY He TONIBKO CIIOCOOHA BHECTM OTIPe/ie/IEeHHOCTD B
VMeolye AIAINIICA XapaKTep ceMeliHble OTHOUIEHV S Y/IeHOB
CeMbJ YCHIHOBJIEHHOTO 1 €T0 YCBIHOBUTETIEN, X IOTOMKOB, HO
U TIO3BOJISIET OLEHUTH 1e/1eCO00Pa3HOCTh JIabHENIIEero Co-

| o



3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX

O.H. 3ampudi “
MEXAY POAUTENAMMU U AeTbMMU

XpaHEeHUsl TaiHbl YCBIHOBJICHMS VICXOfS U3 HeOOXOAMMOCTH
COOTIOfieHNsT BCEro KOMIUIEKCA IpaB OMONTOTMYECKUX pOfuTe-
7eil ¥ 47IeHOB MX CEMbM: MHTEePeC IOTOMKOB YChIHOBJIEHHOTO B
PACKpPBITUM 3TOV TallHbl — HE €IVHCTBEHHDIN IIOM/IeXALNI 3a-
L[UITe MHTEPEC, @ €70 0Co0ast, IperMyIlleCTBeHHasI 3al1Ta MOT-
ma ObI CO3/]aTh MPEATIOCHUIKY /I HapylleHus O6anaHca IpaB u
00513aHHOCTEl BCeX YYaCTHUKOB CIO>KHOJ CUCTEMBI IIPAaBOOT-
HOULIEHMIA, CONPOBOXKJAIOLIVX NPOLEAYPY YChIHOB/IEHNA.

Takum o6pasom, nonoxkennsi HazBaHHbIX crateit CK PD
u QefepanbHOrO 3aKOHA He NAIOT OCHOBAHUI I BBIBOJA 00
OTCYTCTBUM Y CyZa 0011[elT IOPUCAVKIIVY IIpaBa B KaK/JOM KOH-
KPeTHOM C/Iy4ae pelaTb BOIIPOC O BO3MOXXHOCTHU IIPeJOCTaB-
JIeHVsI TIOTOMKaM YCBIHOBJIEHHOTO CBEIeHUIT 00 YCHIHOB/ICHNU
II0C/Ie CMEPTH YCIHOBJIEHHOTO U €T0 YCHIHOBUTeTIEN B 00beMe,
HeOOXOIVIMOM [iIsl peanu3alui UMY IIpaBa 3HaTh CBOE IPOVC-
XOX/leHue (IIPOMCXOXK/IeHNe CBOMX POfMTesnei), obecneunBa-
I0LIleM TIOfifiepyKaHye Oamanca KOHCTUTYLMOHHO 3al[UI[aeMbIX
LIEHHOCTelA, a TAaK)Ke IPaB U 3aKOHHBIX HTEPECOB YYACTHMKOB
COOTBETCTBYIOIIMX ITPAaBOOTHOIIEHNIA.

ViccnemoBaHue BOIPOCOB, CBSI3aHHBIX C 0OecrieueHneM MH-
TepecoB CyObEeKTOB IIPABOOTHOLIEHNUII I10 YCTAHOBJIEHNIO IIPO-
VICXOXK/IeHU [ieTeil, TI03BOJISeT OfIHO3HAYHO YTBEPK/JaTh:

*  peanusanyA penpoAyKTUBHBIX IIPaB MY>XUMHBI U XKEH-
IIVHBI KaK (Pp13MoI0rnyeckoit HoTpeGHOCTU B BOCIIPO-
U3BOJICTBE HAaCe/IeHUA OIpefensaeTcsa, KaKk IIPaBUIo,
UCK/TIOYUTETHHO COOCTBEHHBIMU MHTEPECAMU KaXK/[OTO
U3 HUX;

*  peanusanyA >Ke peNpOAYKTMBHBIX IIPaB MY>XUMHBI U
YKEHIIVHBI C L[eJIbI0 IPUOOPETEHUsI CEMETHO-TIPAaBOBO-
ro CTaTyca OTLA MJ/IM MaTepy COOTBETCTBEHHO OIpefe-
JIsIeTCs, KaK IPaBIUJI0, MHOTUMY paKTOpaMu;
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MpuopuTeT HTEpPECOB poauTenemn

< Tasalll
Npw YCTaHOBNEHUWN NPOUCXOXKAEHUA aeTein

IpefyCMOTPEHHAs IeICTBYIOIVIM 3aKOHOJATe/IbCTBOM
Ipe3yMIIIMs OTILOBCTBA CO37JaeT IIPEAIOCHIUIKM IS
BbIOOpa BapMaHTa MOBENEHNs, OTBEYAIOI[ET0 MHTEpe-
caM Martepu pebeHKa, ee CYIIpyra, B TOM 4yciie ObIBIIe-
O 1 OMOIOTMYECKOTO OTI[a pebeHKa;

aHa/IM3 TIIOJIOXKEHUI JeVICTBYIOIIET0 3aKOHO/ATe/Nb-
CTBa U TPABONPUMEHUTEIbHOM MPAKTUKM MO3BOJISET
yTBep>XAaTh 0 GaKTUIeCKOM ¥ (OPMaTbHOM NPEVIMY-
I[eCTBEHHOM IIOJIOXKEHUM MaTepy pebeHKa, [0 yCMOT-
PEHMIO KOTOPOJI OIIpefie/sieTCsI BO3MOXKHOCTD YCTaHOB-
JIeHUsI B aIMVMHUCTPATUBHOM IOPSIJIKe IPABOBOII CBSI3M
MeX1y peOeHKOM I €r0 OTIIOM;

meiicTBymollad pefaknua Hekoropbix HopM CK PO
IOIyCKaeT 3/I0yNoTpebeHne CTOpOHaMM IIpoliecca
CBOMM MaTepUaNbHbIM MHTEPECOM, YTO HTODKHO OBITH
00513aTe/IbHO YYTEHO CY/IOM IIPU PaCCMOTPEHNN el 00
YCTaHOB/IEHUY TPOVICXOX/ICHS eTell;

HeCMOTps Ha npoBo3srnaieHHoe B cT. 54 CK P® mpa-
BO peOeHKa 3HaThb CBOUX POJUTENENl, TEOPUs M COLM-
QJIBHOTO, ¥ OMOIOTMYECKOTO PORMUTENbCTBA OCHOBAHA
UCK/TIOYNTENbHO Ha MPUOPUTETE MHTEPECOB MaTepu
pebeHKa 1 0TI pebeHKa Py II0IHOM UTHOPUPOBAHNN
HETIOCPEICTBEHHO MHTEPECOB CaMOTo pebeHKa.



FTNABAIIII
3noynoTtpebneHne NpaBom U UHTEPECOM NpHU
OCYLLECTB/IEHUUN POAUTENbCKUX NPaB

Kareropus «3moynorpe6neHue mpaBoM» UCIONb3YeTCS B
COBPEMEHHOM 3aKOHOJIATe/IbCTBE IIPU PETryIMPOBAHUM pas-
JINYHBIX OOIeCTBEHHBIX OTHOIICHMII, BHE 3aBUCUMOCTH OT OT-
pacieBoit 060CO0TEHHOCTY ¥ MHBIX KaKMX-TNOO MPU3HAKOB.
3noynorpebneHye npaBoM B Iy6mmaHOM chepe KBamupuIm-
pyeTcs Kak IpaBOHapyLIeHVe JO/DKHOCTHBIX JIMIL|, COBepIle-
HJe KOTOPOTO BJIeYeT IpUMMEHEHNUe Mep afMMHUCTPATUBHON
VI YTOJIOBHOJI OTBETCTBEHHOCTH; 3/I0yNIOTpeb/IeHNe IpaBoOM B
JaCTHO-IIPABOBOI cdepe MOXKET BBIPAXKATbCs, HAIpUMep, B
3/I0yNIOTpeO/IeHNI pORNTENbCKIMM IIPaBaMI, YTO TAKXe IIpefi-
Ho/IaraeT IpYMeHeHVe CAaHKIWI, B YaCTHOCTM, B BUJE JIVIIe-
HuA poputenbckux npas. Cormacumces ¢ E.A. Opernan: «3anper
3/10yNIOTpeO/IeHNst IPaBOM B CEMEIHBIX OTHOLICHVISX He SBJIA-
eTcs HOBeUIoi» ' .

Kak cosepmienno Bepno ormevaer B.J. Kpycc: «Hayunbrit
VIHCTUTYT 37I0YHOTpeOIeHNs IPaBOM HeOOXOVMMO IIPU3HATh
OIHUM U3 Hambojiee Ba)XHBIX MHCTUTYTOB TeOpuu 1 GUIoco-
¢um npaBa 1 KOHCTUTYLMOHAaM3Ma. PeHoMeH 3/10ynoTpebe-
HVISL TIPAaBOM MOXKeT OBITh PacKpBIT M JOCTOBEPHO OCMBICTICH
VICK/TIOUMTETBHO € TO3UIVI KOHCTUTYIIVIOHHOTO IIPAaBOIIOHM-
MaH» ',

1% Odeenan E.A. 3moynotpebnenns ceMeltHbIMuU mpaBamy // BronneteHn

HOTapMa/JbHOI NpaKTUK. 2007. Ne 4.
104

Kpycc B.J. 3noynorpebnenue mpaBoM: yue6. mocobme. M: Hopwma,
2010. C. 9.
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3noynoTpebieHne NpaBom 1M UHTEPECOM

Tnhasa lll
Npu OCyLLECTBNEHUN POAMUTENbCKUX NPaB

ITpencraBisaercs, 4TO yKa3aHHAs KaTeTOpMs IpefCcTaBiia-
eT VIHTepecC I/IA M3y4eHUA B OOJIbIIeil CTeleHM KaK MHCTUTYT
YaCTHOTO IIPaBa, BBICTYIAs 3JIEMEHTOM MEXaHM3Ma OCYIeCT-
BJIEHMA TPAXKJAHCKUX M CEMENHBIX IpaB. B To e BpemaA He
CTOUT MCK/IIOYATh U3 IOJIA 3PEHMA M BO3MOXXHOCTD 3/I0YIIO-
TpeO/IeHNsI IIPaBOM CO CTOPOHBI, HAIIPUMep, OPTAaHOB OIEKU U
HOIEeYNTEeIbCTBA, KOTOPbIE HaJle/leHbl 3HAYMUTETbHBIM 00bEMOM
IIO/THOMOYMIA TT0 BMEIIaTe/IbCTBY B cepy ceMeiTHOrO BOCIINTA-
HIS, IPY 3TOM OCHOBAHMNA, NIPEfie/Ibl ¥ IPaBOBbIE IOCTIENCTBUA
TAaKOT'0 BMeIIaTe/IbCTBA OTHIOAD He BCETNia YETKO OIIpe/ie/IeHbl B
HOPMOIIOTIO>KEHMAX.

ABTOpBI OJHOTO M3 IOCTENHUX Y4eOHUKOB IO TPakKHaH-
CKOMY IIpaBy IMIIYT: «37I0YIOTpebIeH1e IpaBoOM IIpeCTaBIIA-
eT coboil ocoboe rpaxaaHcKoe npaBoHapyieHne. OCHOBHas
ero crennpuKa COCTOUT B TOM, YTO JICHICTBYSA HApyLIMTENSA
($hopManbHO OMMPAIOTCS HA IPUHAJIEKallee eMy IIPaBo, OTHa-
KO NPV KOHKPETHOJ €T0 peanusalyy OHY IpUoOpeTaoT TaKyo
¢dbopMy 1 XxapakTep, YTO 9TO HIPUBOAUT K HAPYLIEHUIO IIPaB U
OXpaHAeMbIX 3aKOHOM MHTEPeCOB JPYTYX NI .

ITpu sToMm B 1. 1 cT. 10 I'K P® HenmocpencTBEHHO Ha3BaHbI
cefymomye BO3MOXKHbIe (OPMBI 3710YHOTpeO/IeHns IPaBoOM:
a) oCylIecTB/IeHMe TPKJAHCKIX IIPaB MCKIIOYNTENTbHO C HaMe-
peHMeM NPUYVHUTD Bpel APYroMy Juiy; 0) oeiicTBus B 06X0f,
3aKOHa C IIPOTMBOIIPABHOI II€/IbIO0; B) VICIIO/Ib30BAHNE TPAXK/aH-
CKOTO IIpaBa B LIe/IAX OTPaHMYEHNA KOHKYPEHLWM; I) 370YIIO-
TpeO/IeHre JOMMHPYIOLIVIM IIOI0XKEeHVeM Ha pbIHKe. [IoHATHO,
YTO JIBe IOCTIeHIE 13 YKa3aHHBIX (OPM HECBOVICTBEHHBIE /I
CEMENHBIX NPaBOOTHOWIEHNI. B TO e BpeMsA clefiyeT y4muThl-
BaTb, YTO IIPMBEJIEHHBI IepedeHb (HOPM 37I0YyNOTpebIeHNs

105

Ipaxxpanckoe npaBo: yue6nuk: B 3 1. T. 1/ ITox pen. A.IL. Cepreesa. 2-¢
U3, mepepab. u gou. M.: IIpocnext, 2018. C. 501.
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3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX

O.H. 3ampudi “
MEXAY POAUTENAMMU U [ETbMMU

IIPaBOM He SABJ/ISI€TCS UCYEPIBbIBAIOLIVM, TIOCKOIbKY 3aKOHO/A-
TeJIb TaM YK€ OTM€YAeT, YTO HEIOIYCTYMO TAKKe HOE 3aBeJOMO
HeZoOpOCOBECTHOE OCYIIEeCTBIIEHNE TPXK/JAHCKIX TIPaB.

YuutsiBass «OMM30CTh TPAHUI TPAKIAHCKOTO U CeMell-
HOTO TIpaBa, BIIOJIHE HOIYCTUMBI I 00OCHOBAHHBI CY>KIEHUA O
BO3MOXXHOCTU IIPOELMPOBAHUS TPAXKIAHCKO-IIPAaBOBOM KOH-
CTPYKIUM «37I0yIIOTpeOneHne mpaBoM» B cdepy ceMeitHbIX
IIPaBOOTHOLIEHNII, B TOM YNC/I€ ¥ NPaBOOTHOIIEHUII MEXAY
PORUTENAMY U I TbMMU.

ITpaBoBOE perynmpoBaHue Ipolecca OCyleCTBIEHNS PO-
IOUTENbCKMX MPaB 00bEKTUBHO HE MOXKET OBITh IeTaTbHBIM U
IIO/THBIM, 3aKOHOJaTe b YCTAHAB/IMBAET JIMIIb 00IIye IPUHIN-
bl 11 nTpaBwia. KBamuuiposats fesHye poanTeeil Kak 3710-
yrnoTpebyeHue IpaBoOM BecbMa CJIOKHO, B CBSI3U € 4eM YMECTHO
MHeHue B.J. Kpycca, KoTopblil HasplBaeT MHTYULIMIO OFHUM U3
Ba)KHBIX 97IEMEHTOB «PACIIO3HAaBaHMs» 37I0YIIOTpeOIeHNs Ipa-
BOM. «Takas MHTyuIuA ABIAETCA NPEeJIOCHIIKON KOHCTUTY-
I[OHHO 0OOCHOBAaHHBIX HEVICTBUII U MPAaBONPUMEHUTETbHBIX
peLIeHNI IPY 37I0yTIOTPeOIeHNY TpaBoM» %,

3HauNTe/IbHBIM BK/Ia/IOM B Pa3BUTHE COBPEMEHHON LIVIBHU-
JIMCTUKU VI TEOPUM 37I0YIOTpeOIeHNs IPaBOM SIB/ISAETCS IVIC-
cepraumonHoe uccnegosanue A.B. Bonkosa «3noynorpe6nenne
TPaX/JAHCKUMU TIpaBaMy: IPOOIeMbl TEOPUM U TIPAKTUKM»'?,
OCHOBHBI€ TIOJIOXKEHMSI Y BBIBOJIBI KOTOPOT'O MOTYT OBITH BOC-
IIPUHATHI U VICKJTIOYUTENBHO CYBEPEHHO ¢ o3u1uu GpopMupo-
BaHUA TEOPUM 37I0YIIOTPeOIeHNs IPABOM U IHTEPECOM B Hay-
Ke CeMelHOTO IpaBa.

%6 Kpycc B.J. AkryanbHble acIeKTsl PO6IeMbl 3710yIOTpebIeHNs Ipa-

BaMu 1 cBobogamu yenoseka // Tocymapctso u mpaso. 2002. Ne 7. C. 33.

7 Bonkos A.B. 3noynorpe6neHne rpaXFaHCKUMM [IpaBaMit: IIPOOGIeMbl

Teopuu ¥ MpaKTuKu: Jlucc. ... JoKTopa ropup. Hayk. M., 2010.
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Tnhasa lll
Npu OCyLLECTBNEHUN POAMUTENbCKUX NPaB

Heobxomumo mpusHath, 49T0 B CeMellHOM KOJieKce
Poccnmiickoit ®emepauyy NoHATHE «37T0yHOTpeb/IeHMe Ipa-
BOM» COOTHOCUTCA VICK/TIOUUTEIBHO C POAUTENbCKUMH TIpaBa-
MU, YTO, OFHAKO, II0 HallleMy MHEHMIO, He BCETla COOTBETCTBY-
€T LleJIeBbIM YCTAaHOBKAM U CYTH IIOBEJIeHN POJUTENIEN.

3aMeTNM, YTO aHAJIOTVA POAUTENbCKOTO IPaBOOTHOLIEHNA
U IIPAaBOOTHOLIEHMA MEX]y YCBIHOBUTENEM ¥ YCHIHOB/IEHHBIM
IPOC/ISKMBACTCS M B NPUMEHEHN MOHATHS «3JI0yIOTpebie-
Hue npaBom». B 11. 1 cT. 141 CK P® cpenn ocHOBaHMIT OTMEHBI
YCBIHOBJIEHUS IIPEAYCMOTPEHO U 3/I0yIIOTpebIeHNe pOTeNb-
CKMMM IIpaBaMl, YTO B TO K€ BpeMs BHOCUT HEKOTOPbIil JUC-
COHAHC B ME€XaHM3M Pery/IMpOBaHM COOTBETCTBYIOINX OTHO-
nIeHnit. B yacTHOCTH, MCXO/SA, OYEBU/IHO, U3 TPEUMYILECTBEH-
HOTO IIpaBa POAMTENIE, 3aKOHOAATE/Ib COXPaHAET 3a HUMU
npaBo TpeboBaTb OTMeHBbI ycbiHOBIeHUs (c1. 142 CK PO).
Takum o6pasom, pogureny pebeHKa MOTYT IPeAbIBUTD VICK 00
OTMEHE YCbIHOBJIEHMA 110 TOMY OCHOBAHMIO, YTO YCBIHOBUTEIN
37I0YIOTPeO/IAI0T poAnTeIbcKMY NTpaBamu. HaBepHoe, 6omee
IPaBWIbHBIM OBIIO OBl MCIIONIb30BaHMe MOHATUS «IIPaBaMI,
KOTOpbIe OHM IPMOOpeNy IO OTHOLIEHUIO K YCHIHOBICHHOMY
pebeHKy».

Kcrarn, ITnenym Bepxosnoro Cyna PO B mocranoBneHnn
otT 14 Hos6ps 2017 roga Ne 44 «O mpakTyKe IpUMEHEHU Cy-
IlaMM 3aKOHOZATe/IbCTBA IIPU Pa3pelIeHN) CIOPOB, CBA3aHHBIX
C 3aLIUTOM NpaB ¥ 3aKOHHBIX MHTEPEeCcOB pebeHKa Ipy Helo-
CPENCTBEHHOII YyTPO3€ eTo >KU3HM WA 3[J0POBbIO, a TAK)Ke IIPU
OTpaHMYEHNV VIV JMALIEHUY POAUTENbCKUX IpaB»'® meMoH-

108

ITocranosnenne Ilnenyma BepxosHoro Cyga P® or 14.11.2017 Ne 44
«O TIpaKkTMKe IPUMEHEHMS CyflaMM 3aKOHOJATENbCTBA IIPM paspe-
IIEHNN CIIOPOB, CBA3AHHBIX C 3alIMTON NTPaB ¥ 3aKOHHBIX MHTEPECOB
pebeHKa Py HEMOCPENCTBEHHOI yrpose ero >KM3HM MM 3[0pPOBBIO,
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3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX

O.H. 3ampud “ MeXay poauTenaMmmn n AeTbMun

CTpPUPYET MMEHHO TaKOJ MOJXOf, JOIIyCKas NpMMeHeHNe aHa-
JIOTUY 3aKOHA U IpebsB/IeH)E K YCBIHOBUTEAM (OHOMY U3
HUIX) /ICKa 00 OrpaHMYeHNN VX B IIPaBaxX yCBIHOBUTeIEN, IIPU-
00OpeTeHHBIX MU B pe3y/IbTaTe YChIHOBJIEHMs pebeHKa (CTaTbs
5, myHKT 1 cratbu 137 CK PO).

Ha cTpanuijax coppeMeHHOI TUTepaTyphl 110 CEMETHOMY
IpaBy JIOCTaTOYHO aKTMBHO MCCIENOBAHMEM COOTBETCTBYIO-
et npobnemaTuky 3aHumaercs [.A. MaraHIieB, ¢ KOTOPBIM
MBI ¥ IO3BOJIVIM cebe BCTYIIUTD B 320YHYIO AUCKYCCHUIO, TIOCBSI-
I[EHHYI0O OCMBICTIEHUIO KaTerOpUM «3/I0yIOoTpebieHre popu-
Te/IbCKVIMU TIPaBaMI».

Kak yxe ormewanocs, B cT. 69 CK P® «3noynorpebie-
HIl€ CBOMMU POJAUTENIbCKMMU IIpaBaMi» yKa3aHO KaK OCHO-
BaHUe JUIA JIVIIeHNs popuTeneil (OXHOTO M3 HUX) PORUTENb-
ckux npas. IIpexxze Bcero BrIpaskaeM IONHYIO CONMUJAPHOCTD
¢ M.B. [poMo3p1HOIT B TOM, YTO CaMo HOHATHE 37I0yIIOTpebIe-
HIS POAUTENIbCKMMY IIPAaBaMy MOXKET IIPUMEHATHCS He TOIbKO
B CBA3M C JIMIIE€HJEM POAUTENbCKYX ITpaB. [To MHeHMIO JlaHHOTO
aBTOpPa, «<KPUTEPMEM BBLABJIEHNUSA 37I0YHOTPeO/IeHNs] pOIUTENb-
CKMMIU TIpaBaMU ABJIAETCA MHTEPeC HeCOBEpUIEHHO/IETHEro»' %,

Kak nsBectHO, B cT. 56 CK P® 3aKkoHOzaTe/1b IpeoCTaBIIA-
eT peOeHKY ITpaBO CaMOCTOATEIbHO 0OPAIIAThCA 3a 3AIUTON B
OpraHbl OIIEKM ¥ NONEYNTENbCTBA, A MO JOCTVDKEHUN BO3pac-
Ta YeTBIPHAZLIATH JIET B CYHI, €C/IV POAMUTENN 3/I0YIOTPeO/IAI0T
CBOMMIU IIPaBaMI.

Anennupys K ykasaHHol HopMme, M.B. Ipomosauna ocma-
puBaer nosunuo A.B. Bonkosa. HamoMHuM, 4T0 mocnemHuin

a TakXe MIpM OTPaHMYEHUN WIM JIUIIEHUYM POAUTENbCKUX IpaB» //
Poccmiickas rasera. Ne 262. 20.11.2017.

Ipomosduna M.B. OcoOEHHOCTM 3TI0YIOTPeOIeHNs PORUTENIbCKIMU
npasamy // CemeliHoe 1 XunuiHoe npaso. 2010. Ne 4,

109
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nosaraet: «3710ynoTpebeHe POJUTENTbCKIMU paBaMy He
BXOANUT B TPaKIAHCKO-TIPABOBYIO KOHIEIMIMIO 3/I0YIIOTpe-
O7eHs IPaBOM, [TOCKONIBKY OTHOCUTCSI K TEPMUHOTOTMYECKN
CXOJ{HBIM, HO CMEXXHBIM, T. €. CEMEIHBIM, OTHOLIEHVISIM».

C TakuM MHEHMEM TPYHHO COITIACUTBHCS, TaK KaK Ha3BaH-
HBIII aBTOP HEOIIPABJJAHHO CY’)KaeT IOHITIE 3/I0YHOTpebIeHNs
PORMTENBCKUMM [IPaBaMy, CBOJISI BCE MCK/TIOYUTENBHO K CT. 56
CK P®: «B cootBercTBum co cT. 56 CK PO pebeHOKk nMeeT mpa-
BO Ha 3aIIUTY OT 3/I0YHOTPeO/IeHNII CO CTOPOHBI POIUTENIEIL.
[Tpu HapyleHUK IpaB 1 3aKOHHBIX MHTEPECOB pebeHKa, B TOM
YICIIe TPV HEBBIIIOMHEHMN VU IPY HEHaJyIeXKall[eM BbINOI-
HeHuy poputensimMu (OFHUM U3 HIX) 00sS3aHHOCTEI! 10 BOCIIN-
TaHWIO, 00pasoBaHMI0 pebeHKa /b0 NPy 3710yNOTpebIeHNN
PORUTENbCKUMM TIpaBaMiu, PeOEHOK BIIpaBe CaMOCTOSITENbHO
00paIaThcs 3a UX 3aIUTON B OpTaH OMEK U IOIeYNTebCTBA,
a IO JOCTVDKEHUY BO3PAcTa YeThIPHAALIATY JIeT B CYA. 3a 3710Y-
noTtpebyeHe CBOMM IIO/IO)KEHVIEM I B/IACTBIO B CEMbe POJINTe-
JTM MOTYT OBITH TMIIEHBI POAUTENBCKIUX IpaB»'.

Bcerynas B guckyccuio, M.B. Ipomosauna numert: «Takum
obpasom, A.B. Boikos ncxogut n3 toro, uro B CK PO mpen-
YCMOTpPEH e[VHCTBEHHBINI CII0CO0O 3/10ymoTpebneHns popu-
TeIbCKVMI [IPaBaMy — HEBBITIO/IHEHVIE VU HeHa |IeXXalljee Bbl-
IIOTHEHVIe POANTENAMYU 0053aHHOCTEN 10 BOCIIUTAHNIO, 00pa-
30BaHMIO pebeHKa, BCIEACTBIE Y€T0 OHM MOTYT OBITH JIMIIEHBI
POAUTENbCKUX IpaB» ',

[TonaraeM, HajmM4YMe B LUTUPYEMOI HOpMe 3aKOHA CO03a
«m160» BOBCe He IPEAIoNaraeT TOXHAECTBEHHOCTb IIPefIo-
JKEHHBIX BapMaHTOB HEHAJJIE)XAIeTro IOBeIeHVsI PORNTeel,

10 Bonkos A.B. Teopusi KOHLENLNH «370YIIOTPeOIeHIIe PORUTENBCKIMU

npaBamm»: MoHorpadust. Bonrorpaz. 2007. C. 169.

" Ipomoszouna M.B. Ykas. cou.
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O.H. 3ampudi “
MEXAY POAUTENAMMU U [ETbMMU

Ka)XX/IbIJI U3 HUX, IOATBEPXKAEHHBINI COOTBETCTBYIOIMMY 00-
CTOATENbCTBAMM, MOXKET CTaTb OCHOBAHMEM IS IIPYUMEHEeHUs
K POJUTEIAM TAKOJl Mepbl CEMEITHO-IIPAaBOBOJ OTBETCTBEHHO-
CTU, KaK JIMIIeHe POAUTE/NbCKUX IIPaB.

Henocpencreenno M.B. IpomosayuHa mpepjaraeT pasnu-
YaTh TPY BUAA 3I0YIOTPeO/IeHNsI pORUTeIbCKIMM ITpaBamn’'*:

" «TaKoe IOBeJieHNe pOoAuTeNeli, KOrfa MolydyeHne st

HIX OIIpeJe/IeHHO BbITO/IbI He ABJIAETCA KOHEYHOI 1ie-
TbIO U POOUTENN He CTPEMATCA K HapyLIEHMIO IIpaB U
MHTEPeCOB HECOBEPILIEHHOIETHETO pebeHKar;

" «...COCTOUT B HENIPAaBOMEPHBIX AEVICTBUAX POAUTENIEI,
KOTOpBbIe CBSI3aHbI C HEHAJ|IeXKAIlVIM BOCIIMTAaHUEM Jie-
TeJl ¥ MOTYT IIOBJIeYb JINIIEHNE POSUTENIbCKIX IIPAB»;

" IO TIPEMI/IOTOM 3alIUTHI MHTEPecoB pebeHka oba po-
IOVUTENA CTPEMATCA CO3/aTh APYT APYTY IPeNATCTBUAL
IIPY OCYILECTBIEHUY POAUTENIbCKUX IIPaB».

Yro e KacaeTcs CIocoOO0B 37I0YIOTpeOIeHNs POJUTENb-
ckumy npaBamy, M.B. [pomoszyHa HasbpiBaeT fecsATh «Hanbo-
Jlee 4acTO BCTPEYAIoIINXCsI», CIPaBe/IMBO Ha3bIBas M Xapak-
TepU3ysA IpU 3TOM KaK aKTMBHBbIE IEVICTBUSA POUTENIEN, TaK U
[IACCUBHOE UX IOBemeHne' .

B cnenuanbHbIX pa3bsACHEHUAX, IpefHA3HAYEHHBIX [
CYZIOB IIPY PACCMOTPEHNM CIIOPOB, CBA3AHHBIX C BOCIUTAHNEM
mereit, [Inenym Bepxosnoro cyma P® ormevan: «Ilog 3noymo-
TpebIeHVeM pOAUTENbCKMMY IpaBaMi C/lefyeT IIOHVMATh VIC-
II0/Ib30BaHMeE STUX IIPaB B ylllepb MHTepecaM JieTell, HanpuMmep,
CO3JIaHMe NPeTSATCTBIIT B 00y4eHNY, CKIOHeHYe K IIOIPOoIIIaii-

12 Ipomosouna M.B. OcylecTBIeHre POFUTENIbCKIX IIPaB IPM pasfelib-

HOM IIPOXMBAaHUM POAMTENENl II0 3aKOHOAarenbcTBy Poccumiickoit
®epeparyn: Mmororpadust. HoBocnbupck, 2011. C. 88-89.

13 Ipomosouna M.B. Tam xe. C. 89-116.
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HIYECTBY, BOPOBCTBY, MPOCTUTYLNMN, YIOTPEOIEHUIO CIIUPT-
HBIX HAIIMTKOB M/I HAPKOTUKOB U T. IL.»'!4,

B ynomsinyTOM paHee moctaHoBneHuu Ne 44 cOOTBETCTBY-
IolJie pa3bsCHEHVs [IONOMHEHbl yKa3aHMeM: «...yloTpebe-
HUIO a/IKOTO/IBHON ¥ CIIMPTOCOZEp)Kallell IPOAYKIUY, HAPKO-
TUYECKUX CPEJCTB WIU IICUXOTPOITHBIX BEIleCTB, IIOTEHIINAb-
HO OITACHBIX [ICMXOAKTMBHBIX BEIeCTB VTN OffyPMaHUBAIOIINX
BEI[eCTB, BOBJ/IEYEHNE B [IEATEIBHOCTh OOIeCTBEHHOTO WU
PeNnUrno3HOro 0ObeAMHeHNsI MO0 MHOI OpPraHm3aluy, B OT-
HOIIEHNM KOTOPBIX MMEETCs BCTYHUBILIEE B 3aKOHHYIO CUITY
pellleHNe Cyfia O MMKBUALY VM 3aIlpeTe AesTe/IbHOCTI. .. ».

HekoTopble mpakTHUKYIOL{Me IOPUCTDI, PACKpbIBasi 0COOEH-
HOCTM JOKAa3bIBaHNS IPY JIUIIEHNN POJUTENEN IPaB [0 TaKo-
MY OCHOBaHUIO, KaK YKJIOHEHUe POJUTE/eil OT BbBIIIOTHEHNS
00513aHHOCTeI! 10 BOCIUTAHUIO JeTeil, 3asB/IsT: «B mpegmer
JIOKa3bIBaHMsI 110 JJAHHOMY OCHOBAHMIO BXOAMUT Oe3eiiCTBIE
poxuTeneit, B OT/IMYNME OT 37I0YIIOTPeO/IeHNsT PORUTENbCKIMMA
[paBaMIi, BBIPXXAIOLIETOCsI B COBEPILIEHUN TPOTUBOIPABHBIX
nevicTBui» ', Takoi MOAXO[ MpencTaBIseTCss HEBEPHBIM: II0-
BeJleHNe POIMTENEN MOXKET 3aK/TI0YaThCsI KaK B aKTUBHBIX ITPO-
TUBOIPABHBIX [IEVICTBIAX, TaK U B IPOTMBOIPABHOM Oe3[eil-
CTBMM B CUTYaL[MsX, KOIJa aKTUBHOE IIOBeJleHIe COOTBETCTBO-
BajIo ObI MHTepecaM pebeHKa.

Ob6pamasicp K JaHHOMY KoMMeHTapuio, [I.A. MaraHIieB
KPUTHKYeT MO3UINI0 3aKOHOZATENsI U IpefCcTaBUTeNeil Hay-

1+ Tlocranosnenne Ilnenyma BepxoBHoro cypma Poccuiickoit @epepanyn

oT 27 mas 1998 roga Ne 10 «O npuMeHeHUM Cy/laMy 3aKOHOJJaTe/IbCTBA
IIpM paspelieHny CIIOPOB, CBSA3aHHBIX C BOCIIMTAHMEM JieTeil» (B pef.
ot 06.02.2007) // Poccumiickas rasera. Ne 110. 10.06.1998.

Ilyxanosa B.J. Paspelienne fen o MUIIEHUN POAUTENIbCKUX IIPaB: Ha-
Y4YHO-TIpaKTHM4ecKoe mocobue. M., 2015. C. 91.
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K/ CEMEJHOTO IpaBa OTHOCKUTETbHO €UHCTBA POAMUTENHCKUX
npas u oba3anHOCTeN!'®. Kak n3BecTHO, 3aKOHOMATENIb MCXO-
AT U3 IPUHIINIIA eAVHCTBA IPaB U 00513aHHOCTEN PORNTEel,
3akmo4nB B cT. 61 CK PO cBoeobpasnyio popmyny: «Pogurenn
VIMEIOT paBHbIE IIpaBa U HECYT paBHbIe 00SI3aHHOCTU B OTHO-
IIEHNY CBOVX JieTeil (POAMUTENbCKIE TIpaBa)».

Kak momaraer JI.A. MaTaHIeB, IIPOLiecC OCYILIeCTBICHNS
POZUTENBCKUX IIPAaB U KCIIOHEHWS] POAMUTENbCKUX OOsI3aH-
HOCTEJl He JIOIYCKaeT CYI[eCTBOBAHNUS «IIPAaBOOOSI3aHHOCTIY.
B3anmocBsa3p mpaB 1 0053aHHOCTEN pPOAMTENIEN IMpenroa-
raeTcsi, HO B TO )Xe BpeMsl CyOBEKTMBHOE IPaBO U IOPULU-
JecKass OOS3aHHOCTD «SIBIIAIOTCS IOPUANYECKUMI IIPOTUBO-
HO/IOXKHOCTAMMU». «B paMKax NPaBOOTHOLIEHWS, — 3asIBIISET
[I.A. MartaHI1ieB, — BO3MOXXHO TOJIBKO IPOTMBOIOCTABJIEHNE
CYO'BeKTMBHOTO ITpaBa 00513aHHOCTY, HO He X COBIIafeHme» .

[To HamleMy MHEHMIO, TaKOM IIOAXOJ HeNIb3s IPU3HATDH
BEPHBIM IIPU UCCIEOBAaHUN 1 XapaKTePUCTUKE PORUTENbCKO-
r0 TPAaBOOTHOLIEHNS WM VHBIX CEMENHBIX PaBOOTHOIIEHMIT
QHATIOTMYHOTO CONEP)KaHMsI, HalpyMep, OTHOLIEHNI 110 BOC-
IUTAaHUIO YCBIHOBJIEHHOTO pebeHKa Wiy pebeHKa, PUHITOrO
07| OTIeKy (IIOIEeYNTENHCTBO), B IPUEMHYIO CeMbIO Ha BOCIIN-
tanne. ColyanbHas CTPYKTYpa CeMbl, B KOTOPOIT BOCIUTHIBA-
eTcst peOeHOK, cofiep>KaHMe TIpaB ¥ 00s3aHHOCTEN POANTeIel
(MHBIX /NI, 3aMEHSIOIINX POAVTENEiT) He MO3BO/sIEeT YCTaHO-
BUTb TPAHUIY MEXIY IIPAaBOM U 005I3aHHOCTBHIO 10 BOCINUTA-
HIIO, COflepXKaHNI0, 00pasoBaHnio pebenka. Henb3s ocTaBuTh
0e3 BHUMAaHMs M KOMITIEKCHBIIT XapaKTep peryMpoBaHus co-

16 Mamanues [].A. IlpobeMa HayIHOTO OCMBICTIEHMsI KaTETOPUI «3JI0-

ymorpebneHne popurenbckumu mpasamu» // Nauka-Rasdudent.ru.
2015. Ne 11. C. 43.

Mamanues JI.A. Tam xe.
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OTBETCTBYIOLIMX OTHOLICHMII HOPMaMM VIHBIX, CIIeLMaJbHbIX
UCTOYHNKOB"'®. BOJBIIMHCTBO 3aKOHOB 1M MHBIX HOPMAaTWB-
HO-TIPaBOBBIX AKTOB YCTaHAB/IMBAaeT POAUTENbCKME IIpaBa U
00513aHHOCTM B KOMIIEKCE, 4TO 0OYC/IOB/ICHO 1 COLIMA/IbHBIMIA,
¥ IPaBOBBIMU (PaKTOPAMIL.

PasBuBas cBow upeto, JI.A. MaraHljeB paccyxpaeT 1 o
370ynoTpebneHny poauTesIMu cBouMu IpaBamu. «C OfHOI
CTOPOHBI, POAUTENN, OCYLIECTB/IAS CBOYM IIPaBa, MOTYT MMM
3noynorpe6naTe. C Apyroit CTOPOHBI, VICIIONHASA CBOYU 00513aH-
HOCTH, OHU /MO0 MOCTYIAIOT IPAaBOMEPHO (IIpY HaJIeXXalleM
VICTIOJTHEHMM O0053aHHOCTM), /MO0 COBEpIIAIT IpPaBOHAPY-
meHue (MCHOMHAA OO0S3aHHOCTY HEHAIJIOKAIM 00pasoM).
COOTBETCTBEHHO, NCIONb30BaHNE IOHATHA 3/I0yIOTpebe-
HIe IIPAaBOM~ IIPYMEHUTEJIbBHO K JVCIIOTHEHUIO POAUTENAMU
CBOMX 00513aHHOCTEII BBI3BIBAET OIPefie/IeHHbIE CTIOXHOCTI» ' 1.
Tlanee aBTOp Aenmaer elje OGojiee KaTerOPUYHBIL BHIBOA: «IIpu
TaKOM IIOAXOJe IpefCTaB/IsAeT OONbIIYI0 CIOKHOCTb CaMo
oIpefie/ieHNe MOHATHA 3/I0YIIOTPe6/IeH NS TIPaBOM, IIOCKOJIbKY
HEMOHATHO, B KaKOM CJIy4ae POAUTENN OCYIeCTB/ISAIOT CBOU

118

Cwm.: QepepanpHblit 3aK0H 0T 24 urons 1998 roma Ne 124-03 «O6 oc-
HOBHBIX TapaHTMAX paB pedenka B Poccuiickoit Penepanym» (pef. oT
28.11.2015) // C3 P®. 1998. Ne 31. Cr. 3802.; OepepabHbIil 3aKOH OT
24 amperns 2008 . Ne 48-®3 «O6 oreke 1 MOMEYNTENBCTBE» (pef. OT
28.11.2015) // C3 P®. 2008. Ne 13. Cr. 1254.; Ykas IIpesnnenta PO ot
1 urons 2012 1. Ne 761 «O HarnmoHanbHOI cTpaTernu HAeiicTBUI B MH-
Tepecax gereit Ha 2012-2017 roppi» // C3 P®. 2012. Ne 23. Cr. 2994.;
Kopexc Poccuiickoit @epepanyy 06 afMIHUCTPATUBHBIX IPaBOHAPY-
meHnsAx oT 30 mexabpst 2001 . Ne 195-D3 (pen. ot 30.12.2015) // C3
P®. 2002. Ne 1. Cr.1; «YronosHblit Kogekc Poccuitckoit Pemepannn» ot
13.06.1996 Ne 63-®3 (pen. ot 30.12.2015) // C3 PD. 1996. Ne 25. Cr.
2954; u np.

Mamanues JI.A. Tam xe.
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IIpaBa, B KAKOM — MCIIO/IHAIOT cBoM ob6s3aHHOCTH. [Tpn aTom
€C/IM B OTHOILIEHUY OCYIIeCTBIEHNS POAUTENbCKIUX IIPaB TOBO-
PUTD O 3710yNOTpe6/IeHNI BO3MOYKHO, TO B OTHOIIEHVY UCIION-
HEHUS POJUTENbCKUX OOS3aHHOCTEI IIPUMEHEeH)e KaTeropun
“3noynorpe6nenne” HeMbICTIMO» 2.

Cornmacumcs ¢ JaHHBIM aBTOPOM B TOM, 4TO JeiCTBYIOLIee
3aKOHOJATENbCTBO ONEpUpPYeT MOHATUAMU «3/I0yHOTpebIeHe
POUTENbCKUMY TIPAaBaMI» U «HEBBIIIOTHEHNE WM HeHaJjie-
Kalljee BBIIIOTIHEHVE POIUTENbCKUX O0s3aHHOCTEN» KakK ca-
MOCTOATENbHbIMU KaTeropuAMu B cT. 56 CK P®; B ct. 156 YK
P® nmpepycMoTpeHa OTBETCTBEHHOCTb pOfUTeNell 3a «HEeHaJ-
JIeXallee VCIIOTHEHNE POAUTENbCKIX 00s3aHHOCTEN», TO €CTh
IIPOCIeKNBaETCA, 0e3yCIOBHO, pasTpaHMYeHUe CyODbeKTUB-
HBIX IIPaB I I0PUANYECKNX 00g3aHHOCTell popuTeneil. B To sxe
BpeMs 9TO He O3HAYaeT, YTO Ipolefypa (MeXaHNU3M, IIpoLecc)
OCYIIeCTB/IEHVS IIPAB M VMCIIOHEHNA 00A3aHHOCTEI COOTBET-
CTBEHHO — CaMOCTOATENbHbIE, MapajUIeNIbHO CYIIeCTBYIOIIVe
SABJICHUA.

HocTtaToyno kareropuyHa 1 M.B. AHTOKO/IbCKas, yTBEPIK-
Jiast, 9TO IOBEieHMe POUTENell MOXeT OBITh MO0 IpaBoMep-
HBIM, MO0 MIMeeT MeCTO 3/I0yIoTpebieHe mpasom'*.

Ha nam B3[I/Is171, METOZOMOIMYECKOM OIIMOKON, KOTOpas
CIIPOBOIIVIPOBajIa TAaKOe HAIpaB/IeHMe MCCIeNOBAHM, CTAJIO
UTHOpMpPOBaHNe CyTH pasbiacHeHn: [Inenyma Bepxosnoro cyga
P® nonoxenns cr. 69 CK PO. Obpatum BHuManme, [Inenym
orMmeyaer: «Ilop 3moynoTpe6eHeM pOgUTENbCKAMY ITPaBAMU
CJIeflyeT IOHMMATD UCNOIb308AHUE IMUX NPA6 6 Yulepo uHmepe-
cam demeii (Kypcus Moit. — O.3.)». [la, cormacumcs ¢ mo3nuumen
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Mamanyes /[.A. Tam xe.
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Anmoxonvckas M.B. Cemeitnoe mpaso. M.: IOpucr, 2002. C. 214.
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JI.b. MakcuMoBMY, B JTaHHOM CJTy4ae OffHO ITOHSATHE, HY>K/Jato-
1[eecs B pa3bsACHEHNM, ONIPEe/ICHO Yepes IPYroe — <MHTepec,
TaKXXe He MMeIoIjee COOTBETCTBYIOIETO JIETa/IbHOTO OIpefie-
nenysi'??, OEHAKO MPeJCTaBIsACTCS, YTO, BbIpaXkasi CBOIO ITO3M-
nuto, [ImeHyM czenmam akIeHT Ha ABYX K/IIOUYEBBIX MOMEHTAX:

" UCIONb30BaHNE», a HE «OCYLIECTBIEHNE» PONUTENb-

CKUIX ITpaB;
"  «MHTepechl pebeHKa» KaK MpefIMeT OCHOBHON 3a00TbhI
pomuTenein.

JTaK, Bo-IlepBBbIX, 110 HallleMy MHeHNIo, [I71enyMm coBepiieH-
HO He C/Iy4aiiHO 0003HAYaeT «MCIO/Ib30BaHNME» POFUTENbCKIX
IIpaB, YTO MOXKET MMeTb MECTO B IIpOLiecce OCYIEeCTBICHVA
POIUTENbCKUX TPaB U O053aHHOCTEN B LIEJIOM, M COBEpIIEH-
HO He 00513aTe/lIbHO IPEAIojaraeT peaan3aliio KOHKPeTHbBIX
IIPaBOMOYMII B PaMKax OIPefie/IeHHOTO CyOBEKTUBHOTO IIpaBa.
Kcrarn, 3aMeTVM, 4TO IIpy OTMEHe YCHIHOBJICHMS TaKXKe IIPo-
CII©KUBAETCS MMIes] «MCIIONb30BaHMA», @ He «OCYIeCTBICHUS»
POANTENbCKMX TPaB. Y YCBIHOBUTEIS HET POAUTENbCKUX IIPaB
B MICTVHHOM [TOHVMaHNH, TIO9TOMY OH MO>KET JIVIIb «VCIO/Tb30-
BaTb» IIPeOCTaB/ICHHbIE eMY IIPaBa 110 BOCIIUTAHNIO, COflepKa-
HUIO pebeHKa, U TI09TOMY YCBIHOBUTE/Ib He MOYKET OBITH JIMIIEH
IIpaB, 3aKOHOJaTe/b IIPeAyCMaTpyBaeT OTMEHY YChIHOB/ICHVA.

Bo-BTOpBIX, 3710ynIOTpebIeHNe TIpaBOM OyIeT UMETb MECTO
JIAIIb B TOM C/Ty4ae, eC/Iv yCTAaHOBJ/IEHA 1ie/Ib ITOBEIEeHNs POS-
Tesell — pUYMHeHe yuep6a nHrepecaM geteil. OCHOBBIBASACH
Ha TEOPUN MepapXuu MHTepeca B CeMeTHOM IpaBe, pa3pabdo-
tanHoi O.10. MnbpnHoiT'?, mojmaraeM BO3MOYXHBIM 3asIBUTD, YTO

12 Maxcumosuu JI.b. 3n0ynoTpebieHne mpaBoM 1 CeMelfHble OTHOLIEHST

// 3axon. 2005. Ne 10. C. 30-37.

Mnvuna O.JO. TIpobneMbl MHTepeca B ceMetHOM IipaBe Poccuiickoir
Depepanyn. Monorpadus. M.: [opozew, 2007.
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11e7Tb TI000T0 AeTICTBYS MM 6e3IeICTBYS poauTesnel 00yCcIoB-
JIeHa UCK/TIOYNTEIbHO X MHTepecaMi (MHTePeCOM KaXKJoro 13
HUX B TOM 41icrie). COOTBETCTBEHHO, /IS KBa/M(UKaIUy OBe-
IeHVS pOfUTeNell Kak 3/10yIOTpebIeH s TpaBOM HeoOXOAIMO
YCTaHOBUTH COfiepKaHMe MHTEpecoB pOAMTeseil (MHTepecoB
KaXXJIOTO X HUX), COflep>KaHle MHTEePecoB pebeHKa U COOT-
BETCTBYIOIIlee IPOTUBOPEYIE, C/IeICTBYEM KOTOPOTO Y SIBUTCS
yiep6 nHTEpecaM pebeHKa.

CaMo ke TIOHATHE «MHTepechl pebeHKa», Kak y>Ke OTMeda-
JI0Ch, HOPMATVBHO He olpefeneHo, XoTA IInenym BepxosHoro
cyna P® man paspsacHeHus, 4TO CIefyeT NOHMMATD I1OJ] MHTe-
pecami YChIHOB/IsIeMOro pebeHka. B yacTHocTH, IOy MHTepeca-
MU JieTel IPY YCBIHOBJIEHNN CTIeflyeT IOHMMAThb co3fiaHue Oa-
TOIIPVSTHBIX YC/IOBMUII (KaK MaTepuaabHOTO, TaK ¥ MOPAIbHOTO
XapakTepa) ISl X BOCOUTAHUS Y BCECTOPOHHETO PasBUTHS 2.
[TonaraeM, 4TO 3Ta KOHCTPYKIVIA MOXKET OBITh IIpyeM/IeMa IIpU
XapaKTepUCTUKe TI0OBIX CeMelHbIX MPaBOOTHOIIEHMIT C y4a-
cTreM pebeHKa.

Kak 3asBnser [I.A. MaTaHIieB, JOCTaTOYHO C/IOKHO Tpe]-
CTaBUTh CUTYAL[MIO, KOIZ]A «POJUTENN OCYIECTB/ISIOT CBOU
IpaBa C MHTEPeCOM IPUYMHUTD Bpef pebeHKy»'?. [laHHbIi1 aB-
TOp TOXXe cchutaeTcsa Ha MoHorpaduio O.10. VinbuHoit, B yact-
HOCTM, Ha NPMBOJUMbIE B Hell NPUMephl 3/10yHOTpebIeHNs
POAMTENbCKMMM IIPaBaMU: IpPUBJIEYEHMe JIeTeil K y4acTUIo B
PETUTO3HOI CeKTe, JesITeNbHOCTb KOTOPOIl OMacHa JIsl TICHU-
XIMYeCKOTO ¥ (PM3MUYeCcKOro 3MOPOBbs peOeHKa; IPUHYKACHVe

124 Tloctanosnenne Ilnenyma BepxosHoro cyma Poccuiickoit @emepariun

oT 20 ampensa 2006 roga Ne 8 «O npuMmeHeHUN CyfaMiu 3aKOHOJATeNb-
CTBa IPYU PACCMOTPEHUU Jiell 06 yChIHOBNIeHUN (YAOouepeHnn) JeTei»
(pen. ot 17.12.2013) // CIIC «KoucynbrantlImoc».

125 Maranues JI.A. Tam xe.
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pebeHKa K 3aHATIIO CIIOPTOM, MY3BIKOJ VIV IHBIM BUJIOM Jie-
ATEIPHOCTY B TaKOJ Ype3MEpPHOII CTEIIeHM, YTO 3TO CTAHOBUT-
Cs1 OTIACHBIM JIIsL €T0 3[J0POBbs U MAaryOHO OTpa)kaeTcs Ha ero
pasBuTuy, u op.'** Y nemaet ommbouHbIi BbIBOJ: «Bo Bcex aTux
CIIy4asix MHTepeC POfUTeNIell B IPUYMHEHN Bpeja CBOEMY pe-
OeHKy He ycMaTpyBaeTCsa»'?.

JJocTaTo4HO KaTeropMyHa B NPEMTOKEHUAX II0 KBa-
mudukanmum  3710ynoTpeOsieHnss  POAMUTENIbCKUMM  IIpa-
Bamu u C.A. Cupgoposa. [laHHBII aBTOp YTBEpKHAAeT:
«3noynorpebneHne poguTeNbCKUMI TIpaBaMy, KaK IPaBUJIO,
BBIPA)XAeTCs B 1Ie/IOM KOMIUIEKCe aKTUBHBIX, CUCTEMAaTNYeCKIX
JIeICTBMII, COBEPLIEHHBIX B yllepb MHTepecaM jieTell, IpuieM
neiicTBUI BUHOBHBIX» '8, Kak Bugum, C.A. CuyjopoBa obpara-
eT BHMMaHUe Ha IepPCIeKTUBY IpUYMHeHNs yiiepba MHTepe-
caM JieTell, oarast 3T0 BO3MO>KHBIM JIMIIb PV aKTMBHOM II0-
BeJIeHNI POJIUTEIel], ICK/IIoYasi TeM CaMbIM Oe3fieliCTBIe.

B KOHTeKcTe pacCyX[eHMII O HafjieXkalleM M HeHajjle-
JKallleM OCYIIeCTB/IEHUV PORMUTEIbCKUX IIpaB M VICIIOTHEHUN
00513aHHOCTel TI0/1araeM HeoOXOAUMBIM O0OpaTUTbCA K CT. 1
DepnepanbHOro 3aKkoHa oT 24 mioHA 1999 roma Ne 120-93 «O6
OCHOBAaX CHUCTeMbI MPOPUIAKTUKY 0e3HaI30PHOCTY ¥ IPaBO-
HapyLIeHU Cpelyi HeCOBEPILIEHHONIETHX»'?, B KOTOPOM JJaHO

26 Unvuna O.FO. VIHTepechl peGeHka B ceMmeitHOM mpaBe Poccuiickoit

@epepanyn. Mounorpadus. M.: Topopers, 2006.
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1% Cudoposa C.A. 3noynorpebneHne poguTebCKUMI IpaBaMiu: BOIIPO-

col kBa/mm¢ukaym // IIpaBo 1 monuTHKa: TeopeTHUecKye 1 IPaKTU-
JyecKue MpobeMbl: COOPHUK MaTepHanoB 3-1i MeX/YHAPOIHOI Hayd-
HO-TIpaKTI4ecKoit KoHepeHun. Pssaup, 2014. C. 153-156.

2 DepepanbHblit 3aKOH OT 24.06.1999 Ne 120-03 «O6 0cHOBax CUCTEMBI

npodumakTuKy 6e3HaA30PHOCTU ¥ HpPaBOHAPYIIEHWUII HeCOBEpIIEH-
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omperie/ieHNe TIOHATHSL «CeMbsl, HAXOMALIAsCS B COLMATBHO
OIIACHOM IONOXKeHum». Kak momaraer 3akoHofarenb, 9T0 «ce-
Mbs, UMeIOIIas JieTell, HaXOAAIIMXCSA B COLVAIbHO OITACHOM
IIOJIOXKEHNM, & TAkXKe CeMbsl, IJie PONUTENN VIV MHble 3aKOH-
Hble IPEeJCTaBUTENN HECOBEPIICHHONETHNX He UCHONHAIM
ceoux 005A3aHHOCMel N0 UX B0CNUMAHUI, 00yueHuto u (unu)
codepacanuio u (Unu) ompuyamenvHo 67ULIOM HA UX NOBeOeHUe
(kypcuB moit. — O.3.) 16O >KeCTOKO C HUMU OOpAIAIOTCS».
B maHHOM ompefeneHuy 0603HAYEHBI B KauecTBe IPU3HAKOB
«HEWCIIO/IHEHVEe POJUTE/ISIMY CBOMX 00513aHHOCTEN» U «OTpPU-
I1aTe/IbHOE BIIVISIHME POJUTENIell Ha ITOBefieH1e pebeHKa», BTO-
POI1 13 KOTOPBIX, [10 HAllIeMy MHEHUIO, MOXXeT OBITH C/IEICTBI-
eM KaK aKTMBHOTO, TaK U ITACCUBHOTO IIOBEIEHNs POLUTENel,
KaK HeHaJJIe)Xallero OCYIIeCTBIeHNs IIPaB, TaK U YKIOHEHN
OT VICIIO/IHEeHMsI POAMUTENbCKUX 00s13aHHOCTell. CKa3aHHOE SIB-
JIAeTCS OYePeIHBIM OATBEP>KCHIEM eVIHCTBA POAUTEIbCKIX
IpaB U 003aHHOCTEI.

ITo muenuto H.B. KoBasb, BIio/He 04eBU/JHBIM CTAHOBUTCS
TOT (aKT, 4YTO BOBJICUEHNE POUTENeM pebeHKa B COBEpIIeHe
IPeCTYIICHNA ABJIAETCA He YeM VIHBIM, KaK 3/I0yIoTpeb/IeHn-
€M POAUTENbCKMMMY ITpaBaMu '™

3aMeTuM, 370ynoTpedieHne He 0053aTeNbHO IPEAIOa-
raeT MHTEpeC B IPUYMHEHUN Bpefia peOeHKY, ero 3J0POBBIO.
BaxHO ycTaHOBUTH (DAaKT NPOTMBOpEUNsi VHTEPECOB POAMU-

HomeTHuX» (pen. ot 23.11.2015) // Cobpanne 3akoHomaTenbctBa PO.
28.06.1999. Ne 26. Cr. 3177.

Kosanv H.B. BoBneueHne HecoBepIlleHHONETHETO B COBEpIIeHNe TIpe-
CTYIUIEHVSI, KaK Pe3y/IbTaT 3/I0YIOTpeOIeHNs POSUTEIbCKUMIY IIpaBa-
mu // Hayka n o6pasosanne B XX Beke: COOPHUK Hay4IHBIX TPY/IOB II0
MarepuanaM MeXJyHapOJHOI Hay4YHO-IPAKTUYECKON KOHQepeHIm:
B 5 wacTax. OO0 «AP-Koncant», 2015. C. 148-154.
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Teneyl (OZHOTO U3 HMX) M MHTepecoB pebeHka. K coxxanenuio,
CTaTUCTUYECKNe JaHHBbIE CBU/ETE/IbCTBYIOT O POCTE YNC/Ia Ta-
K1xX axToB. bosee TOro, eciyu B HeflaBHEM IIPOLIJIOM CUT YAl
OLIeHVBA/Iach, KaK IIPaBIIO, HA OCHOBAHNY JAaHHBIX O JIMIIe-
HUY POAMTENIbCKUX IIPaB, TO B HACTOAIee BpeMsA OTMeYaeTCs
POCT YMC/Ia IPeCTYIUIEHNIT, B TOM YVCTIe CeKCYaIbHBIX, COBEp-
IIaeMbIX POAUTENMM B OTHOIIeHNUM geteir. Cormacumcs, 3To
HOZITBEPIKAeT 3asIB/ICHHBII BBILIIE TE3VC O 3HAYeHNM IIPOTHUBO-
peuysi MHTEPEeCOB IIpU HeHaJJIeXKalljeM OCYIeCTBJIEHU POfU-
TEeNbCKMX HPaB U, KaK C/IECTBYE, IPUYMHEHNN Bpela XXU3HU
VTN 3[I0POBBIO peOeHKa.

Henb3sa He oTMeTuTh U TO, 4TO B MTOre [I.A. MaraHIieB
3aAB/IA€T O HEBO3MOXKHOCTM 3JIOYIIOTpPeOIeHNs POANUTEAMI
CBOUMU IIpaBaMy B IPUHIUIE, €CIM OHY OCYILIEeCTB/ISAIOTCS
II0 OTHOIIEHMIO K JIeTAM. «37I0yHnoTpebeHye IpaBOM MOXET
JIMETb MeCTO, KOTJa POIUTE/NIbCKIIE IIpaBa BICTYIAIOT J/IeMeH-
TOM IIPaBOOTHOLIEHUI MEXY POSUTEIAMU U MEX]y PORUTe-
JIAMM VI MHBIMM JTLamMm» 3L,

[TprHIMIMANTBHO He COTVIAIIAsCh B 9TOM C aBTOPOM U aIles-
mpyA K cT. 65 CK PO: «Pogurenbckne mpaBa He MOTYT OCYILIECT-
B/IATBCS B IPOTUBOpPEUNH ¢ MHTepecamu peteit. ObecnedeHne
MHTEPECOB JeTell JOHKHO OBITh IIPeMETOM OCHOBHOI 3a00THI
UX POfUTeNell», Io/1araeM HeoOXOMMBIM OTMETUTD «yHUBEP-
CaJIBHOCTb» POJUTENBCKIX IIPaB B JI0OBIX cdepax commyma u
MI06BIX ITPAaBOOTHOIIEHNSX. VI ecy MMeeT MeCTO IpOTUBOpe-
q11e, TO POJUTENN 3/I0YIIOTPEO/IAI0T He IPaBOM, a CBOUMIU (CBO-
VIM) HTEPECOM.

B Hayke ceMeifHOTO ITpaBa CYI[eCTBYeT U H0iee KaTeropmy-
Hoe MHeHMe. Tak, A.A. ManMHOBCKUI IO/IaraeT, 4To, KpoMme
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Mamanues J].A. Tam xe.
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HeIPaBOMEPHOT0, CYLIECTBYeT IPaBOMEPHOE 3/10yIoTpebdiie-
HIf€ POAMTENIbCKYMY IIPAaBaMIU U 3aK/II0YAETCA OHO B CIIEIYIO-
1[eM: IIPY OCYIIeCTB/IEHNN CBOVX IIPaB POAUTENN He HAPYIIAI0T
IOPUAVYECKIUX 3aIIPETOB, HO BCe JKe IPUYNMHAIOT COOCTBEHHBIM
IEeTAM 371032,

Kateropmyecky Bo3paxkas IPOTUB TaKOil IIO3UIINY,
B.A. leprynosa yTBepx/aeT: « [pyiHO cOITTacuTbCA € 3TOM TOY-
KOJI 3peHNsI, TaK KaK CaMo IOHATHUE “3/10ynoTpebieHne” Bcerna
ABJIAAETCS AKTOM, OTPA>KAIOLIVM HAIIPABJIEHHYIO BOJIO CyObeK-
Ta IIPaBa, TO €CTh IIPEONIATAIONINM Ha/IN4ye YMBICTa»' >,

YKkasaHHBI aBTOp momaraeT: «Takum o6pasom, ciemyer
IPU3HATb, 4TO KaKue ObI GOPMbI ¥ 0OBACHEHME HY IMETIO 3710-
yrorpeb/ieHue pOAUTEIbCKUMIY IIPaBaMI, B TIOOOM CITydae OHO
IpefcTaB/IsgeT co60ll HapylleHe IPaB 1 3aKOHHBIX NTHTEPECOB
He TOJIbKO IPYTOTO POAUTEIIS, HO VI CAMOTO pebeHKa, HaXofiAllle-
rocs B 3aBUCUMOM OT HeTo monoxxeHnu. IloBeneHme poayrereri
MO>KeT OBITb IPaBOMEPHBIM MO0 HellpaBOMEPHbIM, BBIPaXka-
IOI[VIMCS, KPOMe BCEro IIPOYEro, B 3/I0YIOTPeO/IEHNN CBOUMM
IIPaBOMOYVIAMM, KOT/Ja CYO'beKT UCIIOb3YeT 1 peannsyeT CBOU
IpaBa BOIIPEKV VHTepecaM APYTUX JIUII, C TAKUM VX Hapylle-
H1eM (M 6e3 TaKoro UX yueTa), KOTOpoe IBHO HeCOPa3MepHO
IIOCTaB/IeHHBIM IiensiM» 4. [lamee B.A. [lepryHoBa npuBOAuT B
KayecTBe IpyMepa CIyday YMHEHMs NPEeNATCTBUII OTHUM U3
popuTeneil B 001eHNM pebeHKa ¢ poguTeneM, IPO>KMBAIOIIM
OT/IE/IbHO.
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Manumnosckuti A.A. 3noynorpebnenne mpasom. M.: M3-IIpecc, 2002.
C.78.

JepeyHosa B.A. AHanmu3 MpaBoOBOTO PETYAMPOBAHNS U CYAeOHOI MpaK-
TUKU paspelleHsi CIOpoB poauTeneii o feTsax. M.: @efepanbHas nana-
Ta agBokatoB P®, 2017. C. 117-118.

B3t Jlepeyrnosa B.A. Ykas. cou. C. 119.
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[IpencraBrisieTcss, YTO HPUBENEHHBIN IIpUMep HECTBU-
TE/IbHO JIeMOHCTPUpPYeT OfHYy 13 (OpM 3710yHoTpebneHus
IIPaBOM, YTO HaXO[UT BbIPaKEH)E B COBEPIIEHUN CEMETHOrO
IIPaBOHAPYLIEHV: POJUTEb, C KOTOPLIM OIIPEfe/IeHO MeCTO
JKUTE/IbCTBA HECOBEPLIEHHOIETHETO PeOeHKa, CO3/aeT IPeIsiT-
CTBUS B OOILIIEHNN U TeM CaMbIM HapyllaeT IIPaBo Ha O0IeHe
U pebeHKa, M BTOPOTO POANTEIIsL, ABHO 3/I0yNOTPeO/Isis CBOUM
IIpaBOM popuTens. VI coBeplleHHO He CTOUT MCKATh B JAHHON
CUTyalM KaKoW-mMb0 IOATEKCT, CBA3AHHBI C MHTEPECOM
[IAHHOTO POAUTENS U LeJSIMU TTOZOOHOTO IOBeIeHNsI, OH CO-
BepllaeT IpaBOHAPYILIEHNe, B TOM YICIIe M TPy Oe3neiicTBIM,
KOTOPBIM NIPUYMHSIET Bpef ! PeOEHKY, I POJUTENI0, IPOXKIBa-
IOLIeMY OT/IeJIbHO OT peOeHKa.

O6o03Hayvas cBo mosuiuio, B.A. JlepryHoBa ccptaeTcst Ha
mHeHue M.B. Ipomo3anHoO1 0 TOM, 9TO /151 OOIBIINHCTBA 3710~
YIOTPeO/IoMMX CBOMX IIPAaBOM POAUTENell MHTepec pebeHkKa
SIBNIAETCS IUIIb (GOPMaTbHBIM OCHOBAHMEM JIsI KOHKPETHBIX
IeJICTBUIL, B TO BpeMsI KaK VICTMHHAsA Iie/lb — HapylleHVe VH-
TepecoB BTOPOTO popmTess U (pakTudeckoe orpaHNYeHNe ero
poruTenbckux mpas. Oco6eHHOCTb Of0OHOTO 3/10yIIOTpebIe-
HVST POAUTE/IbCKMMY IIPaBaMM 3aK/IF0YAaeTCsl B TOM, YTO pas-
IeTIbHO TIPOXKVBAIOIYE PONUTENN CTAPAIOTCS 3aMaCKUPOBATh
ero «bopbboil 3a pPOAMTENbCKME IpaBa». 3/MOYHOTpebIeHIe
IIPaBOM B 9TOM CJTy4ae HOCUT HesIBHbIE U HEBBIPAKEHHbIE Yep-
ThI HAPYLLIEHNUII IIPaB U MHTEPECOB JPYTVX JINLL, IIPEXKie BCEro —
pebenka'®.

Cornacumcsi, B IPUBEEHHBIX IIpUMepax U aHaJIOTMYHBIX
CUTyaIVIsIX IIpaBOHApYIIEH)E COBEPIIAETCS, CKOpee BCEro,

135 Tpomoszouna M.B. OcyuiecTBeHIe POSUTENbCKUX IPAB IIPU Pasfenb-
HOM TIIPOXXMBAHUM POJAMTENeNl IO 3aKOHONATeNbCTBY Poccmiickoi
Depepany: Mmonorpadus. Hosocubupck, 2011. C. 87.
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1Ie/IbI0 TIPUYMHUTD BpeJ BTOPOMY POJUTENI0, HO BOBCe He pe-
6enky. Xorss M.B. [pomoszanHa u 3asBinseT: «9T0 06yC/IOBIEHO
TeM, UTO B POANTENTHCKOM IIPABOOTHOIIEHUY IEVICTBISI POINTE-
7ett SIB/ISIIOTCS B3aVIMOCBSI3aHHBIMY (OTHOLIEHVSI MEX/Ty HIUMNU
00pasyioT OfMH 13 BUJIOB BHYTPEHHUX CBsi3ell), a MHTEPECHI
POZUTENs VM MPOXXMBAIOIETO C HUM pebeHKa B3aMMO3aBUCH-
136 Ha HAlI B3IVIAfI, HE CTOUT OTOXKAECTB/ISITH HOMTHOCTHIO
MHTepechl pebeHKa I MHTePeChl POIMUTEIs], C KOTOPBIM OH IIPO-
KVBAeT.

HecMorps Ha akTudeckoe paspe/lbHOE IPOXKUBAHUE pe-
OeHKa 1 OJHOTO M3 POIMTENIeN, KaXK/bIil U3 POANTETIEN B HO-
HOM OObeMe COXpaHseT CBOM IIpaBa M OOA3aHHOCTU IO OT-
HOIIIEHMIO He TONBKO K peOeHKY, HO U K APYTOMY POJUTENIO.
B cBsA3M ¢ 3TUM He HOINyCKaeTcs 3/I0YHOTpebIeHNe IIPaBoM I10
OTHOILIEHMIO B TOM YJCJIE U K [PYTOMY PORUTENIO.

[IpencraBisieTcs, YTO pas3jMyHble NMPEMATCTBUs B 0Olie-
HUM ¢ PeOEHKOM, KOTOPbIe YCTpauBaeT IMPOXXUBAIINI C HUM
POAVTENb sl POAUTENA, IPOXKUBAIOIIETO OT/ENbHO, €CTh He
4TO MHOE, KaK 3/I0yHOTpeO/eHne IpaBoM B paMKax IIPaBoOOT-
HOILIEHNUST MEXIY POUTE/ISMIU.

PonuTtenbckoe MpaBOOTHOIIEHE VIMeeT CTIOKHYIO CTPYK-
TYpy, 062 poiuTeNA BBICTYNAIOT HA OJHON CTOPOHE KaK efu-
HBIII CYO'BEKT, OCYILeCTBIIsIsI CBOM POAUTENbCKME IpaBa. B To
)Ke BpeMsl IIPU OIpee/IeHHBIX 00CTOSATENbCTBAX KaKIbIA U3
pOfUTeNel MeeT CaMOCTOSITeIbHBIN CeMeTHO-IIPaBOBOIL CTa-
TYC, B TOM YHUCJIe TIPY Pas3felbHOM MPOXMBAHUU pebeHKa C
OfHUM u3 popuTeneil. TakuM 06pa3oM, YMHEHe IPEsATCTBAI
B 001eHN ¢ pe6eHKOM MOXXHO KBamnuImpoBarh Kak 3/10y-
noTpebyeHe COOTBETCTBYIOLIVIM PORUTENEM CBOMM IIPABOM,

MBbI»

3¢ Ipomosouna M.B. Ykas. cou. C. 87.
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HO LIe/Ib 31€Ch OJJHA — MCK/IIOYMTEIbHO HaMepeHe IPUYNHNUTD
Bpefi ipyroMy pogurento. besycnosHo, Takoe oBefeHne poay-
Te/Isl 3aTparuBaeT MHTepechl pebeHKa U jake HapylaeT IIPaBo
pebeHKa Ha 06IIeHMe C pOAVTEIeM, IPOXKMBAIOIIVM OTHE/NTbHO,
HO 3TO yXKe Oy[leT caMOCTOsATe/IbHOE CeMeliHOe IIpaBoHapylle-
HIE.

B opHoIt 13 cBoux crareit [I.A. MaTaHI1IeB 1 er0 COAaBTOPHI,
paccyXpas 0 HOPMaTMBHOM BbIpaXKE€HUM KaTerOpUM 3/10YyIIO-
Tpeb/IeHNsI IPaBOM B CeMeTHOM 3aKoHoaTenbcTBe P, cunra-
10T HEOOXOIMMBIM OTKa3aTbCsl OT IIPMHIINIIA OCYIIeCTBICHNS
CeMeJHbIX IIPaB B COOTBETCTBUY C X Ha3HAYeHMEM U UCKIIIO-
YUTb COOTBETCTBYMOIIee nonoxxenue us cr. 7 CK PO. Bmecto
3TOrO, yTBepXKAaT aBTopel, B CK P® nomxHa ObITH HOpMa,
«IIOCBSIIIEHHAsT HEONMYCTUMOCTI 3JI0yIOTPeOIeHNs MIPaBOM.
ITpn aToM 3a 0OCHOBY QPOPMYIMPOBAHUSA HOPMBI O 3/I0YIIOTpe-
6/71eHNY IPaBOM B CEeMEIHOM 3aKOHOJIaTe/IbCTBE MOXKET OBITh
B3siTa HopMa CT. 10 TK PD»',

Hamomuum, uro O.JO. VMnbuna, Hao60poT, mpemiaraer
yKasaTb Ha 3aMHTEPECOBAHHOCTb CYO'bEKTOB CEMEIHBIX IIpa-
BooTHomeHuit B 4. 1 ¢1. 7 CK P® B cnepyromeit pefakymu:
«[paxxyiaHe 110 CBOEMY YCMOTPEHMIO U 6 C60UX uHmepecax (Kyp-
cuB Moit. — O.3.) pacopsDKAOTCS PUHAJISKAIVIMA UM IIpa-
BaMIL...». Takas KOHCTPYKLWsA OyeT «OCHOBOJ rapMOHM3AINN
YaCTHBIX U ITyO/IMYHBIX MHTEPECOB B MeXaHM3Me CeMelHO-IIpa-
BOBOT'O PeTy/IMpOBaHsI» .

137

Maiioposa M.C., Mamanues /].A., Ilaxomos B.I. K Bompocy o HopMa-
TMBHOM BBIPQ)XEHIV KaTerOPMUM 3/I0YIIOTPeOIeHNs ITPaBOM B CeMeli-
HOM 3akoHogaTenbcTBe P® // Nauka-Rastudent. 2015. Ne 7 (19). C. 43.

Mnvuna O.JO. YactHble M my6IMYHble IHTEPECHl B CEMETHOM IIpaBe
Poccmiickoit Gepeparyn: aBTopedepar AuC. ... JOKT. I0PUA. HayK. M.,
2006. C. 13.
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[To HameMy MHEHWIO, UMEHHO MHTepeC OIpefiessieT moBe-
fieHye CyOBEKTOB CeMEHBIX IPAaBOOTHOIIEHNI, B TOM YIC/Ie
Y popuITeNell Py OCYIIECTBJICHUN VIMM CBOUX PORMUTETbCKIX
npas. Vcnonb3oBaHye Ipr3HaKa «CBOV» MHTEPEC COBEPIIEHHO
He 00513aTebHO MpeJIIoaraeT 3JI0ynoTpednIeHns UM, Halpo-
TUB, VIHTEpeC POAMTesIell COCTOUT (JO/KeH COCTOATb) B HaJ-
JIeKAIeM OCYILIeCTB/ICHUM IIpaB, OOYC/IOBJIEHHBIX COLMAsIb-
HO-TIPAaBOBBIM CTaTycoM popuTeneii. Hapexaiee ocyiect-
BJIEHVIE POAVTENbCKUX IpaB OyheT MMeTb MeCTO IIPU COBIIA-
[eHUV MHTEPeCcoB popuTeseil (KaKJoro u3 HUX) U MHTEpecoB
pebeHKa, U JIMIIb B TAKOM CTy4ae MOXKHO yTBEpP>KJaTh 00 oCy-
I[eCTB/ICHNN POUTETBCKIX ITPaB B COOTBETCTBUM C VX Ha3Ha-
yeHueM. 3710ynoTpebieHne xe poguTensmMu (OfHUM U3 HMUX)
CBOVIMU VHTepecaMl BBICTYIAaeT OCHOBAaHMEM JIsi IpUMeHe-
HYISL MeP OTBETCTBEHHOCTH, IIPEyCMOTPEHHBIX JIeICTBYIOIM
3aKOHOJaTe/TbCTBOM.

OTcramBasg MJIE COBMECTHON (DM3NYECKON OIEeKM Haf
peGeHKOM IIpM pasfeNbHOM NPOXKMBAaHUYU peOeHKa ¥ OfHOTO
u3 popureneir, C.B. 3p1k0B 0603HavaeT criefyolye MpuMe-
PBI 3/I0yNIOTpeO/IeHNsT POAUTENIbCKUM IIpaBoM. B wacTHOCTH,
«KOTJIa OJIVIH 13 POIMTeENIell MEeHAET, CKakeM, 00pa3oBaTebHOE
yupex/ieHle Ha Haxojsdlleecs B JPYTOM Hace/IeHHOM ITYHKTe
pajgy COXpaHEHVsI MOHOIIOJIBHOTO KOHTPOJ/S HaJl peOeHKOM.
[TonaraeM, 4yTO Takue JeCTBYSA BIIOTHE MOTYT KBa/lINUIMpPO-
BaTbCA KaK 3710yHOTpeb/IeHe IPaBoOM U CITY)KUTh OCHOBaHMEM
JIS1 OTKa3a B VICKe 00 OIpefie/IeHNN MeCTa XUTeNIbCTBA pebeH-
Ka C HeloOpOCOBECTHBIM JIUIIOM. <...> Eciu ykasaHHble meit-
CTBVSI COBEPIIECHBI B IIEPUOJ PACCMOTPEHMS CIOpa VU Hello-
CPeACTBEHHO JI0 MOIa4y)l COOTBETCTBYIONErO McKa (HanpuMep,
B Te4eHMe 6 MecsleB), TO CYAY HO/DKHO OBITh IIPETOCTABICHO
IIPaBO OIIPEJEeNNTh MECTO >KUTETIbCTBA pebeHKa 0 MeCTY XKU-
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TENbCTBA POJUTENS, KOTOPBIN MTOJOOHBIX NEVICTBUII He COBep-
mram»' ¥,

Ha nam B311sj, mogo0Has cUTyauys XapakTepHa Iid Ta-
KOJI MOJIe/IM POAUTETBCKOTO IIPaBOOTHOIIEHNSI, KOTJa OFVIH 13
ponuTesneil coBeplIeHHO Oe3pasueH K peOeHKy ¥, COOTBeT-
CTBEHHO, He Oy/leT HacTayBaTh Ha OIIPefie/IeHNI MeCTa XXIUTe/b-
cTBa pebeHKa ¢ HMM. Ecim ke Bce-Takyu MeX[y POANUTENAMU
CyliecTByeT KOHQIUKT, TO BPsJ /TN IIepeBecTy pebeHKa B MHOe
o6pasoBarelIbHOE YUpeXIeHNe YanIoch 6e3 cornmacusi BTOPOro
poauTeN, HOCKOIBbKY JeiiCTBYIOlIee 3aKOHOAATENbCTBO IIpef-
yCMaTpyBaeT IPAaBMIO COBMECTHOTO pEIIEHVS POAUTEAMU
BCEX BOIIPOCOB, B TOM YJC/Ie ¥ BBIOOpa 00pa3oBaTe/IbHOTO y4-
PeXaeHus.

«Pasymeercs, - nmumet ganee O.B. 3bIK0B, - 310yn0Tpebie-
Hlle BO3MOXXHO U C IPYTOJI CTOPOHBI, KOTZIa Of{VIH U3 POLUTENeN
HacTayBaeT Ha OIpeJe/IeHNI COBMECTHOTO MeCTa XXUTE/NTbCTBA
He 113 KeJIaHV ITOJTHOLIeHHO 3aHMMAaTbhCs BOCIIMTaHMeM pebeH-
Ka, a, HallpyMep, M3 XKeTaHUsA “HACONMUTH OBIBLIEMY CYIIPYTY,
n36eXaThb aMMeHTOB. KOHeYHO, TeopeTnyecKn 9T HeVICTBUSA
MOYXHO IOABECTY IOJ 3/I0yNOTpebeHne IpaBoM, HO ITOJTHO-
IJeHHO BBISIBATD MOTVBALIMIO KpajiHe 3aTPYJHUTETbHO» .

[.A. MaraH1eB, HA000POT, OTHO3HAYHO yTBepkjaeT: «B
0003HaYEHHBIX CIy4asX MHTEPeC yIIPaBOMOYEHHOTO nuia (po-
[ATeTIs1) HAalpaB/IeH Ha IpUYMHEHNe Bpefia IpaBaM 1 MHTepe-
caM He pe0OeHKa, a APYroro poAUTeIs WIV UHOTO POJICTBEHHN-
ka. OHaKO BBUAY TECHOVI CBSI3Y IpaB POAUTENEN U IpaB ca-
MOro pebeHKa IOC/TIeHUM TaKXe OOBEeKTVBHO NPUYMHSIETCS

19 3wikos C.B. CoBMecTHas (uamyecKas OIeKa JIM OIpefie/ieHne Me-

CTa XXUTeNbCTBA pebeHka Ha maputeTHON ocHose? // IIpaBo. XKypnan
Bricirernn 1mkosnbt skoHoMuku. 2018. Ne 1. C. 106.

140 3uikos O.B. Ykas. cou. C. 108.
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BpeJl B pe3y/bTare 3/7I0yIOTpebIeHna pOaUTeIbCKMMY IIpaBa-
M. <...> JlaHHOe 0OCTOATeNbCTBO YKa3bIBaeT Ha CBOeoOpa-
3Ue KaTeTopyM 37I0YIOTpeONneHNs pORUTENbCKUMM IpaBaMI,
OT/INYAlolIee ee OT MHBIX BUJOB 3/I0yNOTpeb/IeHna IpaBoOM B
TpaXX/ITaHCKOM ) ceMelTHOM IpaBe. Ec/iu Bo BceX MHBIX CTydasax
370ynoTpeb/IeHye HallpaBIeHO Ha NIpMYMHEHNe Bpefia NIy, B
OTHOIIEHU KOTOPOTO COOTBETCTBYIOIIVE [ISVICTBYA M COBEp-
IIAIOTCA, TO NPY 3/I0YNIOTPeOIeHNI POAUTENbCKIIMI TTpaBaMu
Bpel IPUYMHAETCA HECKOTIbKUM CyOBeKTaM (JpyroMy popure-
JI0, POACTBEHHUKAM U CAaMOMY pebeHKy)» .

Cormarasch ¢ aBTOpaMy B TOM, YTO «UCTUHHYIO MOTHBA-
IV10» TIOBEJEHNA KaXX/IOTO U3 POANTeNell BBIABUTD HOCTATOU-
HO CTIO’KHO, He COITIACHIMCA C TeM, YTO B YKa3aHHOM CUTYaluu
MIMeeT MeCTO 37I0YIOTpebIeH e IPaBoOM.

O6a popuTend MMEOT paBHbIE IIPaBa 1 HECYT PaBHBIE 005-
3aHHOCTM TI0 OTHOLIEHNIO K pebeHKy. PaccMaTpuBas mpaBoor-
HOILIEHUSI MEXAY POSUTE/SAIMU U [ETbMMU, HeNlb3si UTHOPUPO-
BaTb TOT (paKT, YTO OCYILIECTB/IEHUE POAUTEIbCKIX TIPaB eCTh
COBMECTHas JIeSITeNIbHOCTD POJUTENel, KaXK/Iblil 13 HUX VIMeeT
a0COMIOTHO TOT XKe 00'beM 1 CofiepKaHMe CYObeKTUBHBIX IIPaB
VI FOPUIMYECKIX 00A3aHHOCTeIL.

3710ynoTpeOUTh POAUTENTLCKMM IPAaBOM MOXKHO TO/BKO
BO Bpell peOeHKY, VICK/IIOUNTENbHO C HaMepeHVeM NIPUYNHUTD
Bpefl pebeHKy, 4T, K COXKa/IeHMIO, CTIOXKHO JoKa3aThb. Ecu sxe
«ITOATEKCTOM» JIeVICTBUII POJAUTENS BBICTYNAET CYIPY>KeCTBO
(mnm cTaTyc OBIBLIETO CYHpyTa), KOH(PIMKT MHTEPECOB UIMEHHO
cynpyros (ObIBIIMX CYHPYTOB), TO 9TO SIBHOE 3/I0yNOTpebiIe-
HIIe IHTEPECOM, a He IIPaBOM.

1 Mamanues [].A. Kateropus 3710ynoTpe6/eHNs IPaBOM B IPaXKFaHCKOM

U ceMelfHOM 3aKOHOfATeNnbCTBe U JoKTpuHe Poccuiickoit Genepariym:
OMC. ... KaHJ. Iopuf. HayK. M., 2012.
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JJOCTaTOYHO KaTeropuyHbIM NpPEACTABIAETCS MHEHUe
E.A. TatapuHuesoii: «B cBs3M ¢ 3TUM Mbl BHOBb BO3BpalllaeM-
Cs1 K MBICTIML O HEOOXOAVMOCTH paclipefieieHns: oobemMa popu-
TEbCKX IIPAB POJUTENS, C KOTOPBIM OCTAETCs IPOXKUBATH pe-
O€HOK, 11 HaJieJIeHNs ero CTaTyCOM “OCHOBHOTO POAMTENSA 110
CPaBHEHMIO CO CTAaTYCOM ‘JOIOTHUTEIBHOTO POAMUTENIA, IPO-
JKMBAIOIIETO OT/Ie/IbHO OT pebeHKa, IIpY COXpaHeHNU IPYHIU-
I1a MI3HAYa/IbHOTO PABEHCTBA POIUTENIBCKUX IIPaB ¥ 00s3aHHO-
CTell, 3a UCK/TIOUEHNeM CITydasi, eCIV IOC/IefHIIe OCYIeCTBIA-
I0TCS1 B IPOTUBOPEYNH C MHTepecaMu ieteii»'*2, IIpu aTom yka-
3aHHBII aBTOp anewmpyet k touke 3perns H.H. Tapycunoii:
«[IpyHIun ¢opManbHOrO IPABOBOIO PaBEHCTBA C HEM30eX-
HOCTBIO JIOITyCKaeT MCKTI0YEHNs B IIe/saX obecriedeHns oodie-
CTBEHHO 3HAaYMMBbIX MHTEPECOB pebeHKa»'*.

Kax Bupmm, H.H. Tapycuna o6o3HayaeT B KayecTBe OC-
HOBaHMsA «obecIieyeHre OOLIeCTBEHHO 3HAYMMbIX MHTEPECOB
pebeHKa», Ipy 9TOM caMO HMOHATME «OOIeCTBEHHO 3HaUMMble
MHTepechl pebeHKa» KaK TaKOBOe ABJIAeTCs O0JIee COIaabHOM
KaTeropuei, He>XXeu IpaBoBOIL.

Kcraty, npumep ompeneneHnsi MecTa >XUTEIbCTBA HECO-
BEpLICHHOTETHETO peOeHKa IIpU OT[eIbHOM IPOXXMBAHUY
OIHOTO M3 POAMTENell HOCTATOYHO YAadeH, YTOOBI I0Ka3aTh
00'beKTVBHBIC OCHOBAHM paspellieHns KOH(IMKTa NHTEPEeCcoB
ponuTeeil 1 HeCoBepIlleHHO/IeTHeTo pebeHka. B cooTBeTcTBIN
co cT. 20 TK P® mecToMm »uTenbcTBa MpU3HAETCS MECTO, THie
TPOKJAHVH IIOCTOSHHO MM HPEMMYLIeCTBEHHO IPOXKMBa-
eT. [Ipy 3TOM MeCTOM >KUTebCTBA HECOBEPIIEHHONIETHNX, HE
JOCTUTLIVX BO3pacTa YeThIPHA/IATU JIeT, IPU3HAETCA MeCTO

142

Tamapunyesa E.A. Ykas cou. C. 79.

" Tapycuna H.H. Pe6eHOK B IPOCTPAHCTBE CEMEITHOTO IIpaBa: MOHOTpa-

¢us. M.: [Tpocnekr, 2014. C. 110.
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JKUTENbCTBA UX 3aKOHHBIX IPeJCTaBUTeNeN, B YAaCTHOCTH, PO-
nuterneii. CnemoBaTenbHO, peOeHOK, KOTOPBIN JOCTUT BO3pacTa
14-Tu 71€T, MOXKET CAMOCTOATENIbHO OIPefeNIATb MECTO CBOETO
JKUTENIbCTBA, KOTOPOe MOXXET COBEPIIIEHHO He COBIAZlaTh C Me-
CTOM >KUTE/IbCTBA KKJIOTO U3 POUTENEN.

Hanbonee sipko 9TOT KOHGINKT MHTEPECOB MOXKET IIPOSi-
BUTBCS IIPU PAaCCMOTPEHNM CY/IOM Jiefla O pacTOp)KeHmu Opaka
CYIPYTOB, UMEIOIMX 00I[er0 HeCOBEPIIEHHOIETHETO pebeHKa.
Bompoc 0 MecTe XUTeNbCTBA HO/DKEH OBITH PelleH CYLOM, eCTN
OTCYTCTBYET COIJIALLIeHVe MEX/y POAUTELAMMN VTN Ke YC/TOBUA
COIVIAIIeHVs] HApYIIAIOT MHTePechl pebeHKa WIU OfJHOTO M3 CY-
npyros (cT. 24 CK P®). [Tony4aeTcs, 4to ecu pebeHOK cTapiie
YeTbIpHaZLIATH JIeT, TO €r0 MHTEPEeChl MOTyT BCTYIUTh B IIPO-
TUBOpeYNe He TOMbKO C YaCTHBIMM MHTEpecaMyu KaKJ0TO U3
pOAMTeNeit, HO M C ITyO/IMYHBIM MHTEPECOM, KOTOPBIIT B JAHHON
CUTYyalMM BbIPAXKaeT OT MIMEHM rOCyJapCcTBa CY/bA.

PaspmenbHOe po)XKMBaHMe pebeHKa C OTHUM U3 POIATENIEN
MOXKET COIIPOBOX/IAThCS I ellle OJHUM C/IefICTBYEM KOH(IMKTA
VIHTEPECOB POAUTENEeNl VU 37I0YyIOTpeOIeHNsI OTHUM M3 HUX
CBOVM MHTepecoM. Peub ujieT 0 paspelieHnn Bbie3ia pebeHKa
3a mpepenbl Tepputopun Poccuiickoit @epepanun. byksanbHoe
TOJIKOBaHMe cofiepkanus cT.cT. 20 u 21 ®3 «O nopsagke BbI-
esga u3 Poccuiickoit @epmepanum u Bbe3fa B Poccuiickyro
Depeparnyio»'** faeT OCHOBaHMSA YTBEPXKAATh, YTO MPY BbIE3/ie
HeCOBepIIeHHO/eTHEro pebeHKa 3a mpefensl PO coBMeCcTHO ¢
OIHVM U3 pofuTeNnell npe3roMupyercs (Kak ¥ BO MHOTUX APY-
TMIX CITy4asix) coIryiacue gpyroro popurens. Ecim ske mocmegHui
BO3pa)KaeT, TO O CBOEM HeCOIVIaCUY OH IO/DKEH 3asABUTD B yCTa-

14 QepepanbHblil 3aKOH OT 15.08.1996 Ne 114-D3 (pexn. ot 19.07.2018) «O
nopsifke Bblefa u3 Poccuiickoit @epepanyn u Bbes3na B Poccuiickyo
@enepaunto» // Poccuiickas razera. Ne 159. 22.08.1996.
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HOBJIEHHOM Topsifke'*®. I[Tpy aTOM CrienyeT, OfHAKO, YIUTBIBATDH
MOJIOYKEeHM S 3aKOHOJIaTeIbCTBA MIPMHUMAIOLIEl CTOPOHBI, B CO-
OTBETCTBUM C KOTOPBIM MOXKET ObITh HEOOXOAMMO 00sI3aTeNb-
Hoe coryacye 000MX pofuTeell Ha IocelleHye JaHHO CTPaHbl
HECOBEPIIEHHONETHUM IpaXKTaHHOM PO.

B ropupndeckoi mTeparype OTMeYaeTcs, YTO UTHOPUPO-
BaHJE COITIACVS OfJHOTO M3 POAUTENell B MOJOOHBIX CTydasx
CTIefyeT pacCMaTpUBaTh KaK «HapyIIeHVe IPUHIINIIA PaBEeHCTBA
peanysanyy poguTeNbCKMX ITpaBoMounii»'*. ITo Hamemy MHe-
HUIO, TIPYMEeHeHNe TaHHO HOPMbI 3aKOHOJATe/IbCTBA MOXKET
MPUBECTU K BOSHUKHOBEHUIO MIPAaBOOTHOILIEHMIT, B paMKaX KO-
TOPBIX IMeeT MeCTO 3/I0YIIOTpebIeHNIe Vi IPABOM, i MTHTEPECOM.

Popurenp, KOTOpHBI IUIAaHMPYeT BbleXaThb ¢ peOeHKOM 3a
TPaHMILY, MOXKET Jjake He CTaBUTb 00 9TOM B M3BECTHOCTD APY-
TOTO POAMTENISA, M HUKAKOTO 3/I0YIOTpeO/IeHNs IPaBOM 37eCh
HeT, IIOCKOJIbKY COOTBETCTBYIOIIass OO0sA3aHHOCTb 3aKOHOM
He IpefycMOTpeHa, pebeHKy Bpes He mpuunHseTcsa. Ecmnm sxe
OIVIH M3 POJUTENell 3asB/IseT O CBOEM HeCOITIacCuy, BO3MOX-
HO, TIpeBapUTE/IbHO YKIOHACTCS OT HOTApUaJIbHOTO YAOCTO-
BEPEHNs COITIACUSA U T. 1., B OO/IBIIMHCTBE CITy4aeB 9TO TAKXKe
3710yIIoTpebIeHie CBOMM MHTEPECOM, MHOIAA 00YC/IOBIeHHO®
HENPYUSA3HEHHBIMY OTHOIIEHVMAMY C APYTMM pPOAUTENeM, HO

5 Tloctanosnenne IlpaBurenscrBa Poccuiickoit @emepaunnm ot 12 mas

2003 1. Ne 273 «O6 yrBepxaennu [IpaBus nogaun 3asBleHNsI O HECO-
Iacuu Ha Bblesf, U3 Poccuiickoit Pefepaniny HecOBEpPIIEHHONIETHETO
rpaxjannHa Poccuiickoit @epmepaunn» // Poccmitckaa rasera. Ne 91.
15.05.2003.

Honunckas B.B., Jlonunckas JI.M. Cornacue poguTens Ha Bble3], HECO-
BepLIEHHO/IETHETO 3a Ipefenbl Poccuiickoit Gepepanum // AKTyanbHbIe
Hpo6/IeMbl 3alUThl HEMMYIIECTBEHHBIX IpaB jeTell (MaTepuaabHble
U TIpOlieccyasbHble acleKThl): c6. Hayd.-npakTuy. ctareit / Ilox o6,
pen. A.E. Tapacosoit, O.I. 3y6apesoit. M. :JIHOPA-M, 2016. C. 93.
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HI B KO€J1 Mepe He CBA3aHHOEe C HaMepeHMeM IPUYMHUTD Bpes
pebenky. V TonpKO B cuTyauyn, Korja Bblesli peOeHKa 3a Ipe-
nensl PO onpepensaeTca UCKIOYNTEIBHO €ro MHTepecaMi, He-
00XO[VIMOCTBI0, HAaIIPUMeD, JIeYeHNIs VIIU IIPOXOXKEHNUA Kypca
peabwmuTauuy U T. I, MOXKHO KBaIM(UIIMPOBATh COOTBET-
CTBYIOIIVE JeVICTBYS WM Oe3IeliCTBME OHOTO U3 POAUTeNei
KaK 3/I0yIoTpeb/IeHe POAUTEIbCKIM IIPABOM.

Kak nmpaBujio, mpoTuBOpeure MHTEPECOB pOATeIell MHTe-
pecaM pebeHKa (fieTeil) UCCIERYeTCs B KOHTEKCTe HeHaIexa-
I[eT0 OCYIECTBJICHUs POAUTENAMU CBOMX IpaB M 00s3aHHO-
CTell 10 BOCHUTAHUIO U cofepkaHuio petell. Ha Hamr B3rApm,
BeCbMa 3HAYMMOM c(epoil MPaBOOTHOUIEHUI MEX[Y popuTe-
JISIMA Y IeTHMM BBICTYIIAIOT OTHOIIEHNUA COOCTBEHHOCTH. Peub
UZIeT O CUTYAIUAX, KOIfa peOeHOK AB/ACTCSA COOCTBEHHVKOM,
HaIlpyMepP, HEBIDKMMOTO MMYILIECTBA, COBEPIIEHNE CHENIOK C
KOTOPBIM COIIPOBOXK/AETCA NMPUMEHEHNEM CIIE[VA/IbHBIX IIpa-
BJJI CEMEITHOTO Y IPaKAAHCKOTO 3aKOHOJATE/IbCTBA.

CobrmofieHne IpaBuI, yCTAHOBJIEHHBIX TPAXX/JAHCKIM 3aKO-
HOZIATe/IbCTBOM'Y [UIA CHE/TOK, COBEPIIAEMBIX MAJIOIETHUMMU U
HECOBEPILEHHOIETHVMMY e TbMI, A TAKXKE CLIE/IOK, COBEPILIAEMbIX
POIUTEAMY, YCBIHOBUTE/LAMY VIV ONIEKYHaMM MaJIOJIETHUX OT
VIMEHU TIOC/IENHMX, TpeAIionaraeT obecredyeHre MHTEPEeCoB Jie-
Teil. VIMEeHHO KOH(IMKT, IPOTUBOpEYNe MHTEPECOB JieTeil U X
ponuteneit (MHBIX 3aKOHHBIX IPEJICTaBUTENIEl) MOXKET CTaTh Ca-
MOCTOSATeTbHBIM OCHOBaHMEM HeleMCTBUTETbHOCTI CHEIKI.

IIpn aTOM pedb MOXET UATU O CHE/NKaX Pa3sHbIX BUMOB:
a) CHeNKM, COBepllaeMble HEIMOCPENCTBEHHO MIeTbMU CaMo-
CTOSITENIBHO; 0) CMIe/IKM, COBeplaeMble HeCOBEPUIEHHOIETHNU-

M7 «Ipaxpmanckuit xopeke Poccmiickoit epepanuy (dacTb Iepsasi)» OT

30.11.1994 Ne 51-®3 (pex. ot 03.08.2018) // Poccuiickas rasera. Ne 238-
239.08.12.1994.
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MM JJ€TbMI CaMOCTOSITENIbHO, HO C IIMICbMEHHOTI'O pa3pelleHus
(omoOpeHNsT) 3aKOHHBIX IIPEICTaBUTENel; B) CHE/NIKN, COBEpIla-
€Mble 3aKOHHBIMM IPEeACTABUTENAMM OT VIMEHU MaJIOJIETHUX
10 PaCIOPsDKEHNIO MMYIIEeCTBOM IOC/IETHIX; ') MHBIE CEIIKIA,
COBepllIaeMble 3aKOHHBIMU IIPEACTAaBUTENIAMU U 3aTParuBaro-
1yie MHTePEeChl Ma/JIOJIETHUX Y HECOBEPIIEHHO/IETHUX JJETeI.

Heo6xomumMo OTMETHTD, YTO B HayKe IPak[JaHCKOTrO IIpa-
Ba BOIIPOCHI HENEVICTBUTENIbHOCTY CHENOK B LIEJIOM, U HeJeil-
CTBUTEIBHOCTU CJIE/IOK, COBEPILIEHHBIX MaJIONeTHUMM OO
HECOBEPIIEHHONIETHUMY, U3Y4€Hbl B [OCTAaTOYHOM CTEIEHH,
XOTA 3TO M He VICK/IIYAeT IPOJO/DKEHNA HAYIHO IVICKYCCUM.
OpHako ecTb BCe OCHOBAHMS YTBEPXKAATh, YTO MpobIeMaTiKa
obecrieueHNsI MHTEPECOB JieTell KaK IpefiMeTa OCHOBHOIT 3a60-
TBI MX POAMTeNell (MHBIX 3aKOHHBIX IIPEICTAaBUTENeN) IIPU CO-
BEPILUEHNN I'PaXKLAHCKO-IIPABOBBIX CHE/IOK He IOJBEPrajach B
UVMBUIVCTHKE TIIATEIbHOMY paccMoTpeHnio. IIpenmnochbinkon
VI TAKOTO MCCIENOBaHMA ABIAETCA TaK)Ke HeoOXOmMMOCTb
YCTAHOBJIEHMA COOTBETCTBYA HOPM IPaXKJAHCKOTO U CEMEITHO-
rO 3aKOHOZIaTe/NbCTBA B cepe obecriedeH st MHTEPECOB [eTel
IIPY COBEPILUEHUN PA3INYHbBIX I'PAXKIAHCKO-IIPAaBOBBIX CHIEIOK.

TeopeTudecknii 1 DpakTUYECKUI MHTEPeC, Ha HAIll B3IIA],
HpefCTaB/IsgeT M HMO3UIVS NPABOIPUMEHUTENS 10 KBanuu-
KaIu¥ OCHOBAaHUII BO3MOYKHOM HeNEeNCTBUTENbHOCTU CEIOK C
y4acTyieM Ha3BaHHBIX CyOBEKTOB.

Kak yxe ObUIO OTMeYeHO, POJUTENbCKIE IpaBa He MO-
I'YT OCYLIECTBIAATHCA B IPOTUBOPEUNM C MHTEpeCaMU JETell.
Popurenn, ocyliecTBisIe POAUTEIbCKIE TIPaBa B yiepo
IIpaBaM ¥ MHTEpecaM JieTell, HECYT OTBETCTBEHHOCTDb B yCTa-
HOBJIEHHOM 3aKoHOM nopszke (1. 1 ct. 65 CK P®D).

[TpemmaraemM 06paTUTbCs K MaTepuanaM CyfgeOHO IIpaKTu-
KI1, SIBHO CBUJIETE/IbCTBYIOLIVM O ITOZOOHOM IpU3HAKe B IIOBe-
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nenun popurterneil. Kpome TOro, mpemcTaBisieTcs, 9YTO KBajIl-
buKauys caenoK, MpU3HAHHBIX HEeeICTBUTEIbHBIMI B PaMKaxX
PacCMOTPEHNUsI COOTBETCTBYIOIIMX [/, HYXK/JAeTCsl B J{OIONI-
HEHUY VCXOJS M3 COflep>KaHVsI IPUHIUIA 00ecredeHysl Ipu-
OPUTETHOIT 3aLUThI IPAB ¥ NHTEPECOB HECOBEPIIEHHOMIETHUX
yeHoB cembt (11. 3 ct. 1 CK PO)™8,

B kadecTBe IepBOro ImpuMmepa IIPUBEEM pelleHNue
Co6uHCKOro ropojcKoro cyfa Bragummpckoit obmactu o mpu-
3HAHNM JJOTOBOPa KYIUIU-TIPOJaXKV KBaPTHUPHI HeIeICTBUTENb-
HBIM, IPeKpalleH!N 3apernuCcTPUPOBAHHOrO IpaBa COOCTBEH-
HOCTVM ¥ TIPYMEHEHMM IIOCTIe[ICTBUII HeeiICTBUTEIBHOCTI
cnenkn'®. B nHTepecax HecoBepiieHHONMETHel T. ¢ MCKoM o6pa-
TUICS IPOKYPOP, YKa3as, 4YTO Math 1., SIBJISSICH AMHONMNIHBIM
COOCTBEHHUKOM OJJHOKOMHATHOI KBapPTUPBbI, B KOTOPOI TAK)Xe
IPOXKMBA/A I ee HeCOBEPIIEHHOMETHsIs Joub T., 6e3 momyde-
HIVSI COITIaCKsI OPIaHOB OIeKV M MOMEYNTeIbCTBA 3aK/TI0UMIa
¢ ©. [0oroBOp KyI/IN-TIPORaXN JAHHOI KBapTUPbI, CHsIa cebst
Y JOYb C PETMCTPALMU B 9TOM XXWIOM roMenieHuu. ITo mHe-
HUIO IPOKYpOpa, HECOBEPIIEHHONETHss 1. yTpaTuaa MpaBo
I0/Ib30BAHMsI KBAPTUPOIL, TIOCTIE IPOJAXKU KBaPTUPbI APYTOro
JKWUJIbSI HEe MIMeeT, He MMeeT PErMCTPAlNK [0 MECTY JKUTeTIb-
crBa. Ha MOMEHT IpefbsiB/IeHNs MICKA HECOBEPIIEHHOMETHSISA
T. mpoxxuBaeT B COLManbHO-PeAOMINTALIIOHHOM LIEHTpe /IS
HeCOBepIIeHHONIeTHNX. TakuM 06pa3oM, CBOMMM [eNCTBUSIMNU
oTBeTyuK TaHmHa VI.B. co3pana mpenATCTBUA K OCYLIeCTBIIe-
HIIO IIPaB ¥ CBOOOJ] HeCOBEPIIIEHHO/IETHET, B TOM YIC/Te IIPaBa

18 Tlogpo6uee cMm.: 3ampuii O.H. KoHPIMKT nHTepecoB popuTerneil u fe-

Tell KaK OCHOBaHIe HellelCTBUTENbHOCTH caenkit // KommexkTuBHas Mo-
Horpadus. Teps, 2016.

149

Pemrenne o meny Ne 2-311/11 ot 4 anpena 2011 roga. URL: http://so-
binsky.wld.sudrf.ru.
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II0JIb30BAHMA XWIbIM IIOMEILEHMEM, CO3/jajia MPEenATCTBUA K
OCYIIECTB/IEHNIO HECOBEPIIEHHOJIETHEN IIpaBa Ha MeJUIIVH-
CKOe 00C/Ty>K/BaHue.

O6paryM BHMMaHMe Ha apryMeHTAIMI0 ITO3UIMU IIPO-
Kypopa: «JlejicTByrollee 3aKOHOJATENbCTBO, 4. 2 CcT. 292 I'K
P®, ucxomut u3 mnpesyMmuum HKOOPOCOBECTHOCTU PORUTeE-
el TIpY OTYYXKAEHWUV HAXOMSIIErocs B MX COOCTBEHHOCTH
JKWJIOTO TIOMEIEHMSA, OfHAKO He MCKIIYaeT BO3MOXXHOCTDb
yMaZeHuA y>Ke CIOXUBIIMXCA IIPaB TeX HECOBEPLIEHHOJET-
HUX, KOTOpBle POPMaIbHO He OTHOCATCS K HaXOAAIIMCS IO,
OIIEKOJ MM K OCTAaBUIMMCS 6e3 IoIledeHMs POAUTeNeil, HO
(dakTUYeCcKy JUIIEHbl ero Ha MOMEHT COBEpPLIEHUS CHEeNKI.
Hecosepmennonetsss T. popManbHO HaXOAMIACH MO OMEKON
cBoeit marepu Tanmuoit VI.B., ogHako dakrmyeckn 6vu1a -
LI€Ha POAUTEIbCKOTO IONEYEHN A, IEPUOSUYIECKN IIPOKIBAIIA
B nputore. TanuHa VI.B. 3moynorpe6nsana cimpTHBIMM HaInT-
KaMmy, He paborasa, OBaKIbl IpUBJEKanach K aIMIHUCTpa-
TYBHOJ OTBETCTBEHHOCTH 3 HEVICIIOJTHEHVE 0053aHHOCTEN 110
BOCIIMTAHUIO VI COZIep)KaHWIO J04epy, O 4eM ObUIO M3BECTHO
OpTaHy OIIE€KM U IOIEeYUTENbCTBY».

OpHaxo, KaK 3aABUI IPeCTaBUTe/Ib OpraHa ONeKM U MOoIIe-
YUTENbCTBA, NUIIEHNE POAUTENbCKIX NPAB ABIAETCA KpallHeil
Mepoit, ¢ cembeit Taunnoit VI.B. mpoBoannace npodunakrunye-
cKast paboTa, 0 HaMePEeHUAX OTBETUYNIIBI IIPOJATD XKIJIbe Opra-
HY OIIeKV M3BECTHO He OBLIO.

[IprMeyaTebHO TO, YTO NPU PACCMOTPEHUM MCKA O IIPU-
3HaAHMUM [JOTOBOpa KYIUIM-IIPOJAXKM YKa3aHHOV KBapTUPbI He-
IeVICTBUTEbHBIM MOAIXUT NpUMeHeHuIo 1I. 4 cT. 292 ['K PO,
B COOTBETCTBUM C KOTOPBIM OTUY KJEHME KMIOTO ITIOMEILeHNA,
B KOTOPOM IIPOXMBAIOT HaXOAALIMECA I10]] OIEKOJ MM II0TIe-
YNTEIbCTBOM YIEHBI CEMbU COOCTBEHHMKA NAHHOTO >KVJIOTO
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noMmenieHns b0 ocraBuecs: 6e3 POJUTENbCKOTO IoIede-
HIIS1 HeCOBepIIIeHHO/IeTHIE YWIEHbI CeMbY COOCTBEHHMKA (0 4eM
MI3BECTHO OpPTaHy OIeKM U IOIEeYUTENbCTBA), eCI IIPU 3TOM
3aTparuBalOTCA IpaBa VWM OXpaHsAEMble 3aKOHOM MHTEPECHI
YKa3aHHBIX /1M1, JOIYCKAeTCsA C COITIacKsl OpTaHa OIeKU U I10-
IeYNTENbCTBA.

JJaHHBINI TNYHKT IOCTaHOB/IeHMeM KOHCTUTYI[MOHHOTO
Cynma PO or 08.06.2010 Ne 13-II mpusHaH He COOTBETCTBYIO-
myM Koncturyuum Poccuiickoit ®@efepauyy B 4acTu, ompe-
OeAIIell MOPANOK OTUYXKAEHUs >KUIOTO IOMeLeHNdA, B
KOTOPOM IpPOXXMBAIOT HECOBEPUIEHHONETHNE 4Y/IEHbl CEMbMU
COOCTBEHHUKA JJAaHHOTO KVJIOTO MOMEIeHNs, €C/IV IIPY 3TOM
3aTparuBaOTCA UX IIpaBa M OXpaHsAeMble 3aKOHOM MHTEPECHI, B
TOJ Mepe, B KaKOJl cofiep>Kallleecsl B HeM PerylIrpoBaHye — 110
CMBICNTY, IPUJJABAEMOMY €My C/IOXKMBIIEVICS IpaBOINpPUMEHN-
Te/IbHOJ IPAaKTUKOI, — He MO3BOJIAET IPU pa3pelleHNy KOH-
KPEeTHBIX JIeJI, CBA3aHHBIX C OTYYXKIEHMEM XXI/IbIX TOMEIIeHNIA,
B KOTOPBIX IIPOXXVBAIOT HECOBEPIIEHHO/IETHIE, 00eCIeunBaTh
3¢ PeKTUBHYI0 TOCYJapCTBEHHYIO, B TOM 4YMC/Ie CyhebHyIo, 3a-
IUATY IIPaB TeX UX HMUX, KTO GOpMaJbHO He OTHECEH K HaXOJ -
IIVIMCS TIOJ] OIIEKOJ VI MOIEeYNTENbCTBOM MM K OCTaBUIVIM-
cs (110 ZaHHBIM OpraHa OIEKM U ITOIEeYNTeNTbCTBA Ha MOMEHT
COBeplIeHNs CHeNKM) 6e3 POfUTENbCKOTO IONeYeH s, HO 00
(dakTMYecKy JMIIEH ero Ha MOMEHT COBEpIIeHMS CeIKU IO
OTYYXX/ICHVIO XKVJIOTO ITOMEIIeHNs, MO0 CYNTAeTCA HaXOms-
IIVMIMCS Ha TIOTIeYeHUY POAUTEIeN, IIPU TOM, OJHAKO, YTO TaKasd
ClielIKa — BOIIPEKM YCTAaHOB/IEHHBIM 3aKOHOM OO0s3aHHOCTAM
ponuTenel — HapyllaeT IIpaBa ¥ OXpaHsAeMble 3aKOHOM MHTe-
pechl HECOBEpPIIEHHONTETHHUX.

Cyn Hamlen ycTaHOBJIEHHBIM, YTO HecoBeplieHHOneTHAA T.
¢dbopManbHO HaXOAWIACh HA ITONIEYEHNV MaTepy, MaTh He JU-
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IIeHa POJVTE/NbCKIUX IIPaB, OAHAKO (PaKTIYeCKM Ha IeHb COBep-
IIEHVS CAe/IKM peOEeHOK OBUI JIMIIeH MONIeYeHVsI MaTeP.

Cyn mocunras, 4To, COBEpIINB OTUYYKXIEHIEe KIIOTO ITOMe-
menns, TaunHa VI.B. mocTynuia Bonpeku nHTepecaM pebeH-
Ka. [l coBeplieHNA CIE/IKM OpTaH OIEKM M IONEeYNUTENbCTBA
cornacus He JJaBajl, O CJieJIKe KyIUIM-TIPOfIayKM OCBEJOM/IEH He
ObLI.

JloroBop Kymm-npogaku KBapTUpbI ObUI IIPU3HAH Hefieli-
CTBUTENIbHBIM, U B cuity cT. 168 I'K P® cyn pemmnn Bonpoc o
IIpMMEHEHUY TIOC/IEICTBIUI HEleICTBUTEIbHON CHENIKN.

JlaHHOe pelleHMe, 110 HallleMy MHEHUIO, HY>K/JaeTCsI B KOM-
MEHTApUAX C TOYKM 3pEHMs «<HelOOPOCOBECTHOTO MOBEEHVISI»
(xak 3TO crIeyeT U3 McKa mpokypopa. — 0.3.) Mmatepu HecoBep-
umeHHoneTHelt T. M ocyllecTB/IeHNs OpraHOM OIEKM U IIOIle-
YUTE/IbCTBA COOTBETCTBYIOUIVX ITOIHOMOYMIL. YYUTBIBasA, 4TO
pebeHOK IeprofuYecKy HaXOAW/ICS B COLMAIbHO-peabunTa-
L[MIOHHOM ILIEHTPE, a IPMHMMaeMble OPraHOM OIIEKM U IIOTeYN-
TENbCTBA MePbl IPO(UIAKTIYECKOTO BO3/IEICTBIS OKa3a/INiCh
6e3pe3yIbTaTHBIMY, OYeBUIHO, OBUIM BCe OCHOBAHUA IS IIO-
craHOBKM T. Ha yJeT, Kak ocTaBIIericsa 6e3 pofUTENTbCKOTO Ho-
nevyenus. B rakom ciydae Ynpasnenne PocpeecTpa He IpmHA-
710 OBbI JOKYMEHTBI Ha PEeTUCTPALUIO CIEe/IKY U ITpaBa COOCTBEH-
HOCTM.

Cemerinbiii kopiekc PO He mpegycMaTpuBaeT NpMHILNIIA [IO-
OpOCOBECTHOCTY Cpefyl OCHOBHBIX Hayasl CEMEITHOTO 3aKOHO-
IlaTe/IbCTBA, XOTs, KOHEYHO K€, 4YTO KacaeTCs OCYLIeCTBIEHU
POANTENBCKYX IPaB, ZOOPOCOBECTHOE ITOBEeHNE IIPeJIoara-
erca. IIpu orcyTrcrBun cnenmanbubix HopM B CK P® monara-
€M BO3MOXKHBIM 00paTuThcs K nonoxxenusam 'K P, a nmenno
ct. 1 'K PO, B cofepkaHne KOTOPOJI OTHOCUTE/IBHO HEJJABHO
ObITV BHeCeHBI jononHeHnd. B cuny 1. 4 ct. 1 'K P® Hukro He
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BIIPaBe U3BJIEKATh IIPEUMYIIECTBO U3 CBOEIO HE3AKOHHOTO WX
Hel0O0pPOCOBECTHOTO TIOBENEHM.

ITnenym BepxosHoro cyma P® B mocranoBnenun Ne 25 ot
23 urona 2015 ropa «O nmpuMeHeHUN CyfAaMy HEKOTOPBIX IIO-
noXeHum paspena 1 4yacTu nepBoil IpakJaHCKOro Kopekca
Poccuiickoit @enepanum»'’ man crenyanbHble pa3bsCHEHNS:
«ITo obmemy npasuny nmyskTa 5 cratbu 10 'K PO mobpoco-
BECTHOCTb YYaCTHUKOB TPaXKJAHCKMUX IPABOOTHOLIEHUN U
PasyMHOCTDb MX JIEVICTBUI IPEJIIONAralTcs, II0Ka He JOKasa-
Ho 1nHoe. IToBefeHNe OfHOI 113 CTOPOH MOXKET OBITH IPU3HAHO
HeZloOpPOCOBECTHBIM He TO/IbKO P HaIM4IUy 060CHOBAaHHOTO
3asABJIEHNA JIPYTOJ CTOPOHDI, HO U 110 VHULIMATUBE CYAa, €CINU
YCMATpUBAETCA OYEBUHOE OTK/IOHEHME JIEVICTBUI yYaCTHMKA
TpaXX/IJaHCKOTO 000poTa OT [OOPOCOBECTHOTO IMOBefieHMA. B
3TOM CJTy4ae Cyfi IIpU pacCMOTPEHUN Jie/la BLIHOCUT Ha 00CYXK-
JieH1e 0OCTOATeNIbCTBA, ABHO CBUETENbCTBYIOIINE O TAKOM He-
I06POCOBECTHOM IOBEfIeHNN, JaKe eC/Iyi CTOPOHBI Ha HMX He
ccplmanuch». IIpefcrasnsgercs, 4To Npyu pacCMOTPEHUN [ieia O
IpU3HAHNM JOTOBOPA KYIUIM-IIPOAAXKN CYJ, TAKoKe JODKEH ObIT
YCTaHOBUTD 0OCTOATENbCTBA, CBU/IETE/ILCTBYIOLINE O HefoOpo-
coBecTHOM ocyuiectsienun Tanmnoit VI.B. cBoux poputennb-
CKMX IIpaB B OTHOILEHNY HECOBEPLIEHHOIETHEN JOYEP.

besycnosno, Taunua VI.B. dpaxTudecky Hapymmia mpasa i
VHTEepeChl CBOEI HeCOBEepIIeHHONIeTHEN JouepH, HO popMaib-
HO CZiefiKa ObIyla coBepllleHa B COOTBETCTBUM C II. 2 CT. 292 ['K
P®. KntoueBbIM B JAaHHO M MOZOOHBIX CUTYAIUAX SBIIACTCA
BOIIPOC: KaKMM 00pa3oM OpraH OIeKM ¥ MOIeYNTeTbCTBA JOII-

150

ITocranosnenne Ilnenyma Bepxosnoro Cyna P® ot 23.06.2015 Ne 25
«O mpuMeHeHNN CylaMy HEKOTOPbIX II0/IOXKeHMIt pasziena I yactu nep-
Boit Ipakganckoro kopekca Poccuiickoit @enepanun» // Poccuitckas
raseta. Ne 140. 30.06.2015.
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JKeH o0ecreynBaTh paBa U MHTEPeChl HECOBEPIIEHHOIETHNX,
dakTuyecky OCTaBIIMXCSA 0e3 IOIe4YeHNs pOoAuTenel, Ipu
COBEpUIEHNY IMOCIEHUMM CHAEIKM MO OTYYXHAEHUIO >KIIOTO
nomemenuA? Benp B 1. 2 cT. 292 'K P® npsamo ykaszaHo - «0
YeM M3BECTHO OpraHy OIEK! U MONEeYMUTENbCTBa». JHAYNUT iU
3TO, YTO IIPaBa HeCcoBepLIeHHOIeTHell T. OblIM HapyIIeHb 6e3-
IeliCTBMEM OpraHa OIleKM U IoreuynTtenbcTBa? Ha Ham B3z,
na. Vl, xak ObI IUHNYHO 3TO HU Ipo3By4ano, Tanuua VI.B. He
Hapyumia nonoxxeruit ct. 292 I'K PO, copepmus cpenky 6e3
cornacus OpraHa OIeK) U IIOIEeYNTE/IbCTBA. B paBHOI crelle-
HI HET COMHEHUI U B TOM, YTO OHA HapylIuIa IIpaBa CBOEN
HeCOBEepIIIeHHOJIETHEN JouepH, AeiiCTBOBaa B IPOTUBOPEYNN
¢ uHrepecamu nocnepHent. Vinrepec Tanmnuon VI.B. B momyuye-
HUM MaTepMaZbHOTO BO3HArpaXeHMA 3a IPOJAHHYI0 KBap-
TUPY SBHO IIPOTUBOPEYUT MHTEPecaM I0uepy B 0O BEKTUBHBIX
YCIOBMSAX 1A pU3MUECKOro, HpaBCTBEHHOTO, ICUXNYECKOTO U
IIYXOBHOTO Pa3BUTHAL.

OmnpepeneHHbl OIITUMU3M BCesieT IpUHATHE
DenepanpHOro 3akoHa oT 29 nekabps 2015 roma Ne 391 - @3
«O BHeCceHIU VI3MEHEHU B OT/Ie/TbHbIE 3aKOHOIaTeTbHbIE aKThI
Poccuiickoit @epepanum», cTaTbsA 3 KOTOPOTO IpefAycMaTpuBa-
eT BHeceHMe fononHeHus B cT. 30 PefepanbHOro 3akoHa ot 21
mtonA 1997 ropa Ne 122-03 «O rocyiapcTBEHHOI perucTpanymn
IIpaB Ha HEIBJDKMMOE VIMYILECTBO U CHeNOK ¢ HuM»'*!. B wacrt-
HOCTM, JaHHAs CTaTbA JOIOJIHEHA YHKTOM 2 C/Ie[[yIOLETo COo-
nepxanus: «Crenky, CBA3aHHbIe C pacOPs>KeHMeM HeJJBVDKI-
MBIM MIMYILIIECTBOM Ha YCIIOBUAX JOBEPUTENIbHOTO yIIPABIECHUS
WIN OIEKM, a TaKXKe CHEKM IO NMPOfiake HEeIBVHKUMOTO UMY-

51 DepepanbHblit 3aK0H 0T 13.07.2015 Ne 218-D3 (pex. ot 03.08.2018) «O
rOCYJAPCTBEHHOI PErncTpanuy HegBIDKMMOCT» // Poccmitckast rase-
Ta. Ne 156. 17.07.2015.
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I1eCTBA, IPMHAJIKAIIET0 HECOBEPIIEHHOIETHEMY I'PXKIaHM-
HY WIU TPaKJaHNHY, IPU3HAHHOMY OIPaHIYeHHO Jleecroco0-
HBIM, NTOJI/IeXXaT HOTAPMAJIbHOMY YAOCTOBEPEHIION.

[IpencTaBnseTcs, 4yTo mpobieMa MPOTUBOPeYNs VHTEpe-
COB pofuTeseil U feTell B IVIOCKOCTM COBEpUIEHUs TpakiaH-
CKO-TIPAaBOBBIX CIETIOK MOXKET OBITh NPOJAEMOHCTPUpPOBaHa Ha
IpyMepe PacHOpSDKEHMsT CeMEVHBIM (MaTepMHCKMM) Kallu-
tasioM. Cornmacumca ¢ O.10. VnbuHoM B TOM, 4TO Lie/ib Ipe-
INOCTaB/IeHUs JJAHHOJ Mepbl TOCYHAPCTBEHHON IOMAEP>KKI
CEeMbSIM C JIeTbMU — UCK/ITIOUNTEIBHO oOecIiedeHne NHTEPEeCcoB
ieTeil, XOTS CpefcTBa NaHHOTO KamyuTajna MOTYT OBITh M3pac-
XOJIOBAHBI 1 Ha HY>K/Ibl CEMbM B I]€/IOM, 3a4JC/IEHBbl B HAKOIN-
TEeNBHYIO 4acThb neHcuy Marepu'. K coxxaneHuto, nomydyeHme
POINTENAMY BeCbMa 3HAUUTEIbHON JIEHe)XHOI CYMMBI B Kade-
CTB€ MAaTEPMHCKOT0 KalyTaa MHOT/IA COIPOBOXKAAETCA COBEP-
IIeHMeM MOLIEHHMYeCKUX JIEVICTBUI U CJIe/IOK, BIIOCTIENCTBUN
IIpM3HABAaEMbIX HeleNICTBUTETbHbIMU. HMCKOMBKO He yMaas
IPAKTIYECKOJ 3HAYMMOCTM ObecIiedeHNsI IpaB Y MHTEPECOB
IeTeit, pok/ieHVie KOTOPBIX ¥ 00YCTIOBIMIIO IIPABO Ha IOTy4YeHe
CEeMEJTHOrO KalluTasna, oOpaTMMcs OIATh-TaKM K TeopeTude-
CKUIM acIleKTaM KBa/IMQUKAIUY HeJeliCTBUTEIBHOCTU COOT-
BETCTBYIOIUX CJIETIOK.

Bepxneydanericknit ropopckoit cyn Yenabmunckoit obma-
CTM paccMOTpeNl MCK IPOKypopa O IpU3HAHUM He[elICTBU-
TeJIbHBIM [IOTOBOpa KYIUIM-TIPOJAXKM JKWIOTO IOMeIleHNs,
00s13aHMM OQOPMIIEHNS >KMUJIOTO ITOMeIleHMsI, IpuoOpeTeH-
HOTO Ha CpEeACTBA MATEPMHCKOrO (CeMeTHOro) KamuTasa, B

152 Cm.: Mmvuna O.JO. ObecriedeHne MHTepecoB peOeHKa Kak Lieb Ipe-

JOCTaBJIeHNsl MaTepuHCKoro KamuTana // ConyanbHO-I0pUAMYecKas
terpasb. Hayunblil xxypHai. Bim. 2: PebeHok B mpocTpaHcTBe mpasa /
ITop pen. H.H. Tapycunoit. Ipocnasns: SApI'Y, 2012. C. 63-76.
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O0IIYI0 JI0/IeBYI0 COOCTBEHHOCTh Marepy U HeCOBEpIIEHHO-
neTHUX fereir'”. OCHOBaHUEM I IpeNbsABICHNS MCKa CTa-
M MaTepuabl IPOKYPOPCKOI MPOBepkM 1o obparenuio ['Y
«Otpenenne Ilencnonnoro ¢pouna Poccuiickoit Pegeparyy 1o
CBepaoBcKoit 06/1acTi» 0 He3aKOHHO peann3anyy Ipasa Ha
HoTy4YeHMe OIOPKeTHBIX CPEfICTB MaTEePUHCKOTO (CeMeiTHOro)
KanuTana.

B yactHocTy, LHupanosa E.V. paciopsagunack cpencrBamu
YKa3aHHOTO KaIluTaja 1 HallpaB//Ia MX Ha MTOTalleHle J0r0BO-
pa 3aiiMa, KOTOPBIiT ObUT 3aK/TF0YEH Ha MOKYIIKY JOMa 1 3eMeTIb-
Horo y4acTka. OgHako [Jupanosa E.J. He opopmuia KymeH-
HBIII XKVJIOV OM B OOINyI0 COOCTBEHHOCTDH CBOIO M HECOBep-
LIEHHO/IETHUX JleTell C ONpefieNieHNieM pasMepa Jojell 1o co-
I7IallIeHNIo, a IIpojiaa 3ToT foM bymarosoit E.B. B marepuanax
Jiefla VIMeeTCsl HOTapMabHO Y/IOCTOBEPEHHOE 00s3aTeNbCTBO,
cormacHo kotopomy llupanoBa E.J. ob6s3amack odopmuthb
JKWJION JIOM, IPUOOPETEHHBIN C MCIIO/Ib30BaHEM UIIOTEYHOTO
KpeauTa I CPeICTB MaTepPUHCKOTO KaliTasa, B CBOI COOCTBEH-
HOCTb, CBOETO CyIIpyTa 1 fieTell C ONpefie/ieHNeM pasMepa Jio-
JIeVi IO COIVIAIICHWIO B TeYeHMe 6 MecsleB IT0CyIe CHATUA oope-
MeHeHMUA ¢ Xunoro nomeienus. I[Ipogas oM bynarosoit E.B.,
Iupanosa E.W. Hapymmnnia u. 4, 6 cT. 10 @enepanbHOro 3akoHa
Ne 256-D3 «O [onomHUTEIbHBIX MePaX TOCYAapCTBEHHOM MO -
IEep>XKKM ceMeli, MUMEIOIMX JeTeli», COIJITAaCHO KOTOPBbIM >KI/IOe
HoMellleHre, TNpuoOpeTeHHOe (IIOCTPOEHHOe, PEeKOHCTPYM-
POBaHHOE) C MCHONTb30BAHMEM CPeACTB (J4acTy CpPefcTB) Ma-
TEPUHCKOrO (ceMeliHOro) Kammrana, opopmiseTcs B 00Iyio
COOCTBEHHOCTDb pOAUTENIel U eTell C Olpefie/ieHlieM pasMepa
IoJ1elt IO COTTIAIIEHMIO.

153 BepxHeydaneiickuit roponckoi cyn Yensbunckoit obmactu. Penrenne

ot 18 auBaps 2013 roma. URL: http://vurfal.chel.sudrf.ru.
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Co ccpunkoit Ha cr. 168 TK P® cpenka, cosepuieHHas
Ilupanosoit E.J., 6pU1a npusHaHa CyloM HeIeiiCTBUTENIbHOI,
KaK He COOTBETCTBYIOIas TPeOOBaHMAM 3aKOHA VIIM WMHBIX
IIPaBOBbIX aKTOB.

[IpencTaBinseTcs, YTO IPY IPOJAXKE XKIIOTO JOMA, Ipno6-
PETEHHOTO Ha CPEACTBA MATEPUHCKOTO (CEMEeITHOT0) KanuTaa,
OTBETYMI]a HApyLIM/IA IIpaBa BCEX CBOMX HECOBEPUIEHHOJIET-
HIX JIeTell, COBEPIINB HAMEPEHHO CIETIKY, ABHO IIPOTUBOpEYa-
LIYI0 MHTEepecaM JIeTell.

AHanu3 NpeIoKEHHBIX CY/ieOHBIX peIleHNI faeT OCHO-
BaHUA [/ IIOCTAHOBKM TE€OPETUYECKM 3HAYMMOIO BOIIpOca
KBa/IMUKAIY OCHOBAHMII HENeICTBUTEIBHOCTY TPaXKIaH-
CKO-IIPAaBOBBIX CIENOK, 3aTParvBaOLMX MHTEpeChl HeCOBep-
IIeHHOJ/IETHMX TeM W/IU MHBIM 06pa3oM. Kak y>xe 6b110 oT™Mede-
HO, COOTBETCTBYIOLIME CHIE/IKU IIPU3HAIOTCA CY/IOM HelelICTBI -
TenbHBIMY 110 CT. 168 'K P® kak Hapyuramomue TpeboBaHMsA
3aKOHa JMJ/IV MHOTO IIPaBOBOro akTa (B pepn. PemepanbHOro 3a-
koHa oT 07.05.2013 Ne 100-P3). [To HaneMy MHEHMIO, aKIeHT B
OlLIeHVBAHWM TTOfJOOHOTO TIOBE/IeHVsI POIUTENIeNl TO/DKEH OBITh
CliellaH Ha HefloOpPOCOBECTHOCTH, SIBHOM IIPOTMBOPEYNN Jeii-
cTBUs (0e3/eiiCTBISI) POIUTENeil MHTepecaM JieTelt.

[TonaraeM 060CHOBaHHBIM TaKXKe 0OpaTUThCA K I1. 85 paHee
yKasaHHOro nocraHosnenus Ilnenyma Bepxosnoro cyma PO, B
KOTOPOM JJaHbl Pa3bsCHEHNA 110 CLIe/IKaM, COBEPILIEHHBIM C Lie-
JIbI0, 3aBENOMO IIPOTMBHOM OCHOBAaM IIPABOIOpPAJLKA M HpaB-
crBeHHOCTH (cT. 169 TK P®). Cnepys nosuumn Ilnenyma, x He-
IEVICTBUTEIbHBIM CHe/IKaM JJaHHOTO BUJA OTHOCATCS U «CHIENIKM,
HapylIaoLyie OCHOBbI OTHOLIEHUI MEXY POAUTE/IAMA U I€Th-
Mu». TakuM 06pa3oM, CIeIKY, TPV COBEPLIEHN KOTOPBIX IMEeT
MeCTO AIBHOE IIPOTUBOpEYNE MHTEPECOB POAUTENIEN Y MHTEPECOB
fieTelt, MOTyT OBITh KBa/muipoBaHbl 1o cT. 169 'K PO.
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Kpome Toro, mpuBefieHHbIe IIPUMepBI CYAeOHBIX PeIIeHN,
KOTOpbI€ B OIpEJe/IEHHON Mepe OTPa)KalT TeHJeHLUU Ipa-
BOIIPMMEHEHNA, IO HallleMy MHEHMIO, COCTAB/IAIT SMIVPU-
4ecKylo 0a3y JyIi IpOJO/DKEeHNS MCCIeOBAaHNs MHTepeca Kak
CeMeTHO-TIPAaBOBOII KaTeTOPUY, PAa3IMYHBIX aCIIEKTOB ero ¢ak-
TIYECKOTO IPOSAB/IEHN U (POPMaTbHOTO 3HAYEHIIA.

TeopeTnyeckoil OCHOBOI CY>X/IEHUII U BBIBOLOB O 37I0Y-
noTpeO/IeHNN POAUTENbCKUMY IIpaBaMyi HEKOTOpPbIe aBTOPHI
0003HAYa0T KOHCTPYKLIMIO ITPEVMYIeCTBEHHOTO IIpaBa POfU-
TeJeN Tepefi BCEMM APYTMMM JMLAMM Ha BOCIUTAHME CBOETO
pebeHKa.

OtpenbHble aBTOPBHI IIPU 3TOM IIOJIATAOT, YTO BHECEHNE
VM3MEHEHNII B CEMEITHOE 3aKOHO[ATe/lIbCTBO IIO3BOIUT pe-
IIATh NPOO/IeMy IPOTUBOpEYNS MEXJy WHTepecaMy pPOfu-
Teneyl v MHTepecamu pebenka. Tak, 3.V1. LIpiOynenko numert:
«3aCMy>KIUBAIOT TOAJEPKKM IPEIJIOKEHNA O 3aKpEIUIEHUU B
Ka4eCcTBe NPUHIUIIOB CEMENHOIO 3aKOHofaTenbcTBa PO mpe-
VIMYILIECTBEHHOTO IIpPaBa POAUTE/IEN Ha BOCIIMTaHE CBOMX Jie-
Tell, 0053aHHOCTY TOCY/JApCTBA 10 OKa3aHWIO POSUTEIIAM WU
3aMEHAIOIIMM VX JIALIAM HaJjIeXKallell IIOMOILM B BBITIOTHEHUY
VMU CBOMX OOs3aHHOCTEN 110 BOCHUTAHMIO JeTel, OXpaHbI
HPaBCTBEHHOTO O1arononyuns pebenkar» ',

IIpexxzie Bcero 3amMeTyM, YTO MPEUMYILECTBEHHOE IIPABO
ponuTenen nepef MHbBIMY IMLIAMJ Ha BOCIIUTaHNUE CBOETO pe-
6eHka yxe cogepxurcs B cT. 63 CK PD. OueBugHO, HET CMBIC-
JIa BK/IIOYAaTh COOTBETCTBYIOUINI NPUMHLINII B YMC/IO OCHOBHBIX
Hayajl CEMETHOTO 3aKOHOMIATEe/IbCTBA.

54 IMobynerxo 3.J1. OcyliecTBlIeHNe IpaB U UCIIOTHEHME 00g3aHHOCTEN

110 BOCIIMTAHUIO HECOBEPIIEHHOJIETHUX B CEMEIHOM 3aKOHOJaTe/lb-
ctBe Poccuiickoit @epepanun // Bectnuk CITOA. 2017. Ne 3. C. 126.

| 1



3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX

O.H. 3ampudi “
MEXAY POAUTENAMMU U [ETbMMU

B T0 >ke BpeMs pacCy>KieHsI IO TIOBOAY TIPeNMYyIileCTBEH-
HOTO ITpaBa POANTeIell Ha BOCIIMTaHe CBOEr0 pebeHKa IIPOBO-
LVPYIOT HEOOXOMIMOCTD MCCTIEJOBAHNSA BOIIPOCA O COOTHOLIIe-
HIM He TOJIbKO MHTEPECOB POJUTEIEN I IeTell, HO M HEITOCPeN-
CTBEHHO IIPaB U 00sI3aHHOCTEI pOUTENe U ieTell B IIpefiesiax
POZUTENBCKOTO IPAaBOOTHOIIEHNA.

Anenmupysa x mEernio O.C. Vlodde, B cooTBeTCTBUY C KO-
TOPLIM IIPaBy POAUTENEl Ha BOCIMTaHME HEeM3OEKHO Koppe-
CIIOHZIVIPYeTCs 00513aHHOCTD JieTell IIOAYVHNUTHCSA TOMY BOCIIN-
TarenibHOMY BoszierictBuio' >, H.H. Tapycnna mpenmonaraeT Ho-
BbIe TPY/HOCTY IIPaBOBOro perynuposanus. CoBepiIeHHO Bep-
HO JIaHHBINI aBTOP OTMEYAET: «...CTAHOBUTCS HESCHON Cyabba
IPeVIMYIIIeCTBEHHOTO IIpaBa POAMTEIell Ha BOCIIMTaHMEe CBOETO
pebeHKa 1epey TpeTbUMIU INLaMi (He IIePEeBOAITD XKe ee B PaHT
IIpe3yMIILUY 003aHHOCTI. ... ); TIOTPeOyeTCs COOTBETCTBYIOLIAS
3ameHa TepMuHOB B CK P®; “B3ppIiBaeTcs” MeXaHM3M 3allNThI
POMMTENIBCKOI BOCIIUTATEIBHOI MO3UIUY, TaK KaK CyAeOHbIM
VICKOM IIPOTEKI[MOHUPYETCs IPABO, a He 00513aHHOCTb» .

Xots, no mHenuto H.H. TapycnHoii, «BpI3bIBaeT COMHEHNA
B3 CK P® Ha pebenka kak obmafaTenss MCKIIOYUTENBHO
TO/IBKO TIpaB, 0e3 BO3/IOXKEHNUsI Ha Hero Kakux-1mbo obOssaH-

HocTei»'”’. Jlajee ykasaHHBINI aBTOP INPUBOAMUT apryMeHT:

15 Cwm.: Mogpge O.C. Coerckoe rpaxkganckoe mpaso. M., 1967. C. 238-
239.

Tapycuna H.H. Pe6eHOK Kak opupgndeckas Qurypa ceMetHo-paBoBo-
ro npocrpaHcTia // BecTHuk fApocimaBcKoro rocyfapcTBEHHOTO yHU-
Bepcutera uM. ILL. Jlemuposa. Cepusa «I'ymanutapable Haykm». 2011,
Ne 1 (15). C. 59.

Tapycuna H.H. Poccuiickoe cemeiiHOe 3akoHOmaTenbcTBo: «Kyma Ge-
KIIIb, TPONMHKA Mumasd?...» // ColuanbHO-IOpUAMYECcKas TeTpafb.
Hayunsiit sxypran. 2015. Ne 5. C. 26-27.
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«HopMaTuBHBbII Te3uc 06 0053aHHOCTY pebeHKa MOAUYNHNTD-
Cs1 BOCINUTATEIbHOMY BO3JEVCTBUIO popmTeneil (pasymeercs,
B IIpefieiaX IIPaBOMEPHOTO €TI0 OCYIIeCTB/ICHN) OTBeYaeT Kak
IlyXy 3aKOHOJATE/NbCTBA 06 06pa3oBaHMM 1 CeMbe, TaK 1 IpaK-
TUYECKUM TOTPeOHOCTSAM. B mepBoM mpmbmbkeHun K pele-
HMIO JAHHOTO BOIIPOCA MOTYT OBITh IIPMMEHUMBI, HaIpuMep,
aHAJIOTVMM eBPOIIEVICKOTO0 HOPMAaTUBHO-IIPABOBOTO OIIBITA: aB-
cTpuiickoe, 60Irapckoe, BEHIrepcKoe, UCIIaHCKOe, UTATbIHCKOe
3aKOHOJ]aTe/NIbCTBA M JIp. IIPENyCMaTPMBAIOT IIOJIOKeHUe 06
yBa)KeHVM JIETbMU CBOUX POAMTeENIer» .

[IpencraBisgercs, YTO 3aKOHOMATENb BBIIIET 3a IPeJeIbl
MepapXuy MHTEPECOB B CeMENHBIX IPaBOOTHOIICHUAX, Ipe-
JIOCTaBMB peOeHKy IpaBO 0OpaljaTbcsi C VICKOM O JIMILIEHUN
ponuTenei pOAUTENTbCKUX TIPAB, €CTIN, N0 €20 MHeHU0 (KypcuB
Moit. — O.3.), popuTenM 3710yNOTPeOIAI0T CBOMMY IIpaBaMIA.
B03MOXXHOCTb IPMMEHEHNUA TaKOTO CHOCo6a 3alUThI Mpef-
yCMOTpeHa B CT.CT. 56 1 69 CK PO.

KommenTupysa coorsercrsyromuye Hopmbl, O.J0. Mnbuna
KaTeropnyHo 3asaBysAeT: «Copiep>kaHue JaHHOJ HOPMBI TaKXe
HPOTUBOPEYNT CYTV TPAAMIVIOHHBIX CEMEHBIX IIeHHOCTEIL.
JTr060Bb U yBaXKeHVe peOEHKOM CBOMX POLUTENIEN, Taxke eCIu
MIMEIOT MeCTO HapyIIeHNA IIpaB 1 MHTepecoB pebeHKa, UCKIII0-
YaI0T BO3MOXXHOCTb KBa/MPMKALVIV peOEHKOM COOTBETCTBYIO-
1mero gessHus. Pe6eHOK BbICTymaeT 00'beKTOM BOCIIMTAHNSA, OH
He JJO/DKEH (f1a M He MO)XeT) IPaBIIbHO OLIeHNBATh IIOBEIeHIe
CBOVIX POJUTEJIEIT C TeM, YTOObI OOPATUTHCS C COOTBETCTBYIO-
VM MICKOM B Cyz»'>’.

158 Tam xe.

%9 Unvuna O.JO. TpapuiioHHBIe CeMeliHble 1IeHHOCTM: He0OXO[MMOCThb

U LenecoobpasHOCTb coBepuieHCTBOBaHMS CeMeHOro Kofekca
Poccniickoit ®epepanum // CeMeliHOe TpaBO U KOHIEMIINA pPa3BUTUA
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JericTBUTENbHO, peOEeHOK He 06/1a/jaeT HI CIelaIbHbIMU
HO3HAHVSIMM, HIf HeOOXOAVIMbIM YKM3HEHHBIM OIBITOM, YTOOBI
OLIEHUTbH TIOBeJleHIe POLIUTeNell KaK HeHa IeXxalee OCyIiecT-
BJIEHI€ MMV CBOVX POJUTENbCKIX IpaB 1 (1) 06s3aHHOCTEN
6o, TeM Oortee, Kak 3710yNOTpebIeHNe pOAUTETbCKIMIY TIpa-
Bamut. [Torraraem, 4YTO MIMEHHO OpPraH ONEKM U TIOIIeYNTENbCTBA,
IIO/TyYUB COOTBETCTBYIOLIYIO MHMOPMAIMIO OT pebeHKa WIN
VHBIX JINAIL], O/DKEH IPOBECTV HeOoOXOAMMble IPOBEPOYHBIE
[eiCTBUSA U TIPY HOATBep)KAeHNN (aKTa HEHAJIeKAI[ero mo-
BeJleHNsI POJUTeNIell IPUHATh MepbI, IPeyCMOTPEHHbIEe [ieil-
CTBYIOLIVM 3aKOHOJATENbCTBOM, B TOM YMC/Ie MHUI[MUPOBATD
IpUMeHeHNe K POAUTE/ISM Mep CeMeIHOI, aMVHUCTPATUBHOI
VIV YTOJIOBHOJ OTBETCTBEHHOCTIA.

YuuThIBasi, 4TO POANUTENN B COOTBETCTBUU C 3aKOHOM Ca-
MOCTOSITEIBHO OIpeRensiioT (GOPMBI U COfep)KaHMe BOCIM-
TaHMs JeTell, 3a4acTy0 130upast «He COBCEM OOBIYHBIE» IS
OKPY)KAIOLIX METOABl ¥ CHOCOOBI 0OydYeHus, 3aKaluBaHMs,
PENMUTMO3HOTO BOCIIUTAHNS U T. II., 00'beKTVBHO BO3HMKAET BO-
IIPOC OLIEHKV KOHKPETHBIX OOCTOSITE/IbCTB C TOUKM 3peHMsI He
TOJIBKO IOPUCIPYAEHIINN, HO U TI€JarOrMKY, TICUXOITOTHN.

«OpHa M3 BaXHeNINX MpoO/IeM, CBsI3aHHBIX C ITOHATHEM
“nHTEpechl pebeHKa”, — OIleHKa KauecTBa OCYIIeCTBJIEHNS PO-
AUTENAMI MX TPaB IO BOCIUTAHMIO fieTell. [Icuxonornyeckas
COCTaB/ISIOIAs] 3aK/IIOYAIOTCSI B CPAaBHUTEIBHOM XapaKTepu-
CTUKe CITIOCOOHOCTV KaKHOTO M3 POJUTENeil K YIOBIeTBOpe-

CeMeITHOTO 3aKOHO/IaTe/IbCTBA: MEXK/TYHAPO/HbIe CTAH/IapTHI ¥ POCCHUIL-
cKast MOfieib: cOOpHUK crareit 1Mo uroram III MeXXpyHapomgHOI KOH-
¢depenmyn «CeMeiiHOe TTPaBO U KOHIEIVA PasBUTHUA CEMeITHOTO 3a-
KOHOJIaTeIbCTBA: MEX/IyHapOJHbIe CTAHIAPTHI ¥ POCCUIICKAS MOJIEIb»
/ Iop, o6y, pen. kaup. oopup. Hayk A.E. Tapacosoit. M.: IHOPA-M,
2017. C. 49.
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HUIO TIOTPeOHOCTell pebeHKa, a TakXe CTUIeNl BOCHUTAHUA,
peanusyeMbIX KaXAbIM M3 HMX IIO OTHOIIEHWIO K peOeHKYy.
OrtmpaBHOIT TOYKOIT Tpy GOPMYIMPOBAHNUN KPUTEPUEB OLeH-
KV pOAMTesIel NO/DKHBI BBICTYIATh IMOTPEOHOCTY CaMoOro pe-
OeHKa C y4eTOM ero TeHJepHOU IPUHAIIEXHOCTY, a TaKKe
PasIMYHON POMU MaTepu M OTLA I HeTCKOTO PasBUTHI» .
[TomaraeM, 4TO CTO/b KaTETOPMYHBIN MOJXOM MOXKET, Ha060-
POT, HaBpeaUTb NHTEepecaM pebeHKa.

Kak  mpemcraBurenp  cdeppl  NpaBONPUMEHEHNS,
B.A. [lepryHoBa BepHO OTMeYaeT, YTO HanOOIbIIAsI CIOKHOCTD
B CyfeOHOI IIpaKTMKe B HACTOsIIee BpeMs CBs3aHa C yCTaHOB-
JIeHVIeM IIPOTUMBOIPABHOCTU JesHVs, (POPMaNbHO COOTBET-
CTBYIOIIIETO OCYILeCTB/IEHNIO TpaBa. «I10aToMy, — yTBepX/jaeT
aBTOP, — KOIZTIa B TEKCTe OOlIeil HOPMBI O 37I0yHOTpeO/IeHNn
6ynyT 0003HaYEHBI 1 TIPefebl OCYILIeCTBIECHN CYOBEKTYBHBIX
paB, M KPUTEPUM OTHECEHWS TOTO WIM MHOTO MOBENEHUS K
37I0YIIOTPEeOIEHNIO VMM, TO /ISl YCTAHOBJ/ICHVS IPOTUBOIIPAB-
HOCTY IIOBEfIeHVsI YIIPaBOMOYEHHOTO JIUIIA JOCTATOYHO OyzeT
IoKa3arh HAKT HAPYIIEHNsI M CBOVMMU [EICTBUSAMI ITUX IIpe-
JIeJIOB Y Ha/IM4ye B HUX 9JIEMEHTOB COCTaBa 3/I0YHOTpeO/IeHNs
IpaBoM»'¢!.

K coxanennto, mpenaraemasi uziesi He MOXKeT OBITb pea-
NM30BaHa, YTO, B IPUHIUIE, X KOHCTATUPYeT OONBUINHCTBO
y4eHBIX B CBOMX TPYHaX, IIOCKOIbKY OLleHOYHbIE KaTerOpWi,
ollpefie/IsIoIINe COfiepKaHye M MPU3HAKY 3/I0YyHOTpeb/IeHns
IIPaBOM, B TOM YMCJIe Vi IIPAaBOM POJUTEIS, He MOTYT OBITh Qop-
MaJIbHO YCTQHOBJICHBI MICUEPIIBIBAIOIINIM 00pa3oM.

160 Tepexuna C.A. Tlcuxonorndeckme acleKThl HOHATHUS «MHTEPECHI pe-

Oenka» // DnexTpoHHBI X ypHan «[Icuxonorndeckas HayKa 1 06paso-
BaHue». 2013. Ne 3. URL: www.psyedu.ru.

161 Jlepeynosa B.A. Ykas. cou. C. 122.
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B omnoit u3 cBoux crareit O.10. Vnbuna o603HaunIa npo-
OmeMy Hammuys pebeHKa KaK IPeAIIOChIIKY 3/I0yHOTpebIeHNs
YIeHaMI CeMbM CBOMMM IpaBammu'®’. VIsydeHume MmaTepnanoB
IPaBONPYMEHNUTENbHO MPAKTUKMA C TOYKYU 3peHust obecre-
YeHM Ile/lell IPaBOBOrO PeryIMpOBaHMs, OTMEYEHHBIX B CT. 1
CK P®, nosBossieT aBTOPY YTBEP>KJaTh O TOM, YTO CYOBEKTHI
CeMENHBIX IIPAaBOOTHOLIEHMI JOCTATOYHO YaCTO OCYILECTBIIA-
I0T CBOM IIpaBa B CeMbe C LIeJIbI0, IIPOTUBOPEYAllell CYIIeCTBY
CeMeJHbIX OTHOIIEeHNII. B moaTBepX/jeHne 3asiBIeHHOTO Te3M-
ca O.10. VnpuHa npuBOANT TaKue MPUMEPDI, KaK 3aK/II0UeHIe
cornauieHys 06 yIviaTe aJMMEHTOB, HO He C IIe/IbI0 YCTaHOB-
JIeHMsI ONITMMAa/IbHOTO BapMaHTa BBIIUIATBI CPELCTB Ha COLEP-
JKaHMe pebeHKa, a JyIsl TOro, YTOOBI 130eXaThb OTBETCTBEHHO-
CTHU IO KPeJUTHBIM 00s3aTeNIbcTBaM; obpalieHue B Cyf C JC-
KOM K MY)XY O B3bICKAHMM a/IMMEHTOB, HO He JI/Is TOTO, YTOOBI
obecriednTh Cofiep)KaHue o61iero pebeHKa, a JNUIIb C LIE/NbIO
YMEHBIINTD Pa3Mep alMMEHTOB, B3bICKMBAEMBIX C CYIIpyra Ha
copiep>kaHye pebeHKa, BOCIUTBIBAEMOTO APYTOll YKEeHIINHOIL.

Ba’kHO OTMETNTBD TO, YTO BO MHOIIX CITy4asAX 3aBELOMO He-
IOOPOCOBECTHO BeRyT cebsi, HeliCTBUTEIbHO, HECKOIBKO CYO'b-
€KTOB, 3JIOYHOTpPeO/Isisl CBOMMM IpaBaMy, KCIOMb3ys (GakT
«Ha/IM4Ms HECOBEpIIEHHONETHETo pebeHkar». VI BoBce He ero
VIHTepecaMyl PYKOBOJCTBYIOTCSI POJUTENN, 3aK/II04asi, Hallpu-
Mep, COoIIallleHye 06 yIiaTe alIMEeHTOB.

B T0 e BpeMs NIpefcTaB/AeTCs, YTO POJUTENN 3TI0YIIOTpe-
O/II0T He IPaBOM, @ IHTEPECOM, TOTPEOHOCTHIO B ONIpefie/ieH-
HBIX IIPABOBBIX ITOCTIEICTBUSX.

12 Unvuna O.JO. Hannure pebeHKa KaK IPeAIIOChIIKA 370yIOTPpebIeHIs

npaBoM wieHamy cemblu // IIpaBa pebenka B PD: 3akoHOfaTeIbCTBO,
IIPaBONIPYMEHNUTE/IbHAA [eATeNbHOCTb, POCCUIICKAA HayKa: MaTepua-
7Bl MeXX/TyHapOITHOI HayYHO-ITpaKTIdecKoil KoHdepeniyu / OTB.pep.
10.®. becnanos. M.: PI-IIpecc, 2018. C. 75.
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ITpencraBnsderca, 4TO MpPEeNCTABUTENM HAYKU CEMEITHOTO
mpaBa, B TOM WIX MHOM 0ObeMe pa3pabaTbIBalolilyie TEOPUIO
JMHTepeca B CEMEHOM IIpaBe, OCTABUIM 3a Ipefe/laMI UCCrIe-
JIOBaHMII BOIIPOC NpUMeHeHMsT GOPMYIIbI «MCXOMA U3 MHTEpe-
COB peOeHKa» B TeX C/Ty4asix, KOTfIa y pOANTesieil HeCKOIbKO 00-
VX HECOBEPIIEHHOMETHUX JieTeil VIN >Ke KaK/blil (OlMH) 13
HUX VIMeeT COOCTBEHHOTO pebeHKa.

JleTy OCTaTOYHO PEBHOCTHO OTHOCATCA K APYLY, PEBHY-
I0T ¥ K POZIUTENISIM, OCOOEHHO IIPY Pas/ie/IbHOM MPOXKMBAHUYI
HECKOJIbKMX JIeT€ll COOTBETCTBEHHO Pa3/le/IbHO C KXKJbIM U3
ponuteneit. MOXXHO /I yTBEPKZaTh, YTO ONpefeNeHne, JOIy-
CTUM, MeCTa >KUTEe/IbCTBA KAXKJOTO U3 JieTeil C OFHUM U3 PO-
nuTeneit OyfeT COOTBETCTBOBATh MX MHTepecaM? OISTh-TaKu
JIMIIb IPUMEHUTETBHO K fIe/laM 00 YCBIHOBJIEHUM U 3aKOHOJA-
Tenb (1. 3 ct1. 124 CK P®), u IInenym Bepxosroro Cyna PO B
nocta”oBieHny Ne 8 ot 20.04.2006 mogyepKMBaOT 3HAYMMOCTD
COBMECTHOTO BOCHUTAHM: YCBIHOBJIEHME OpaTbeB M CecTep
Pa3HBIMU JIMIIAMU HE JOIIYCKAeTCH, 3a MCK/IIOYEHNEM CITy4aeB,
KOIZIa YCBIHOBJIEHME OTBEYaeT MHTEPeCaM JIeTeN.

[IprMeHNUTENBHO e K CIIOpaM, CBA3aHHBIM C BOCIIUTaHN-
em peren, [Inenym Bepxosnoro Cyga P® B 1. 5 mocranose-
HuA Ne 10 ot 27.05.1998 1. oT™MedaeT, 4TO Cy IPUHMMAET BO
BHJMaHUe IIPUBSI3aHHOCTb PeOeHKa K KaKIOMY U3 pORNTeIel,
OpaTbsaM, cecTpaM U JPYTUM WIEHAM CeMbH <...> a TakKe Apy-
rue 00CTOATeNbCTBA, XapaKTepu3yolye 06CTaHOBKY, KOTOpas
CJIOXUJIACh B MeCTe MPOXKMBAHMA KK/I0TO U3 pOANTENel.

[TonaraemM, IInenyM fo/KeH HaTh JOIOTHUTENIbHBIE Pa3b-
SACHEHMA CyJaM, C/Iefysl KOTOPBIM IIpM PaCCMOTPEHNUM COOTBET-
CTBYIOIIMX CIIOPOB MEXJY POSUTENAMMN, VMEIOIIVMI HECKOTIb-
KUX OOIIMX HeCOBEPLICHHOJIETHNX JieTell, CY/bl OYAyT OLleHM-
BaTh CUTYaLMIO KOMIIJIEKCHO C TOYKM 3PEHNSA BAPMAHTOB €€ Pas-
pelieHnsa B COOTBETCTBUM C MHTepecaMI KaXK/IOrO U3 JeTeil U
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BCEX UX BMecTe. B 4acTHOCTH, B 1. 5 TOCTAHOBJ/IEHN S IIPEATINCHI-
BaeTcs: «Pemrasg Bompoc 0 MecTe >KUTe/IbCTBA HECOBEPUIEHHO-
JIETHETO IIPY Pa3feNbHOM IIPOXKMBAHUY €To popuTerneii (Hesa-
BUICVIMO OT TOTO, COCTOSAT /1Y OHU B 6pake), HEOOXOAUMO VIMETh
B BUJLY, YTO MECTO >KUTETIbCTBA PebeHKa ONpeensaeTcs NCXOMs
113 eTO MHTEPECOB, @ TAKXKe C 00513aTe/IbHBIM Y4eTOM MHEHVIS pe-
OeHKa, JOCTUTIIEr0 BO3PACTa JEeCATI JIET, IIPY YCIIOBUM, YTO 3TO
He IIPOTMUBOPEYNT ero nHTepecaM (1. 3 cT. 65, cT. 57 CK PD)».

OpHaxko BIOJTHE BO3MOXXHA CUTYalMs, KOI[ja B ceMbe He-
CKOJIBKO JIeTell CTapllle NeCATY JIeT, IPY 3TOM OHM BBIpaXKaloT
JKeJIaHMe IIPOXKMBATh BMECTE, XOTsA POAUTENN U JOTOBOPU/INCDH
MeXAy co007 0 TOM, YTO C K&KABIM 13 HUX OyZieT IIPO>KMUBATh
pebenok (metn). Kakum o6pasom ee MOXXHO pa3pelinTsb, OymeT
i obecrieyeHO B TaHHOM C/ly4yae He TOJNBKO IIPaBO pebeHKa
BBIp)XAaThb CBOE MHEHNe, HO 1 00A3aHHOCTb popuTeneil o0s-
3aTe/IbHO YYMTBIBATb €ro MHeHMe? PyKOBOACTBYACH KaKUMMU
KPUTEPUAMM, CYZ, BBIHECET IHOE pellleHNe, TIOCKO/IbKY MHEHIe
KKJOr0 M3 JieTell IPOTUBOPEUNT €ro MHTepecaM? Moryr nmm
IeTV BBIpaXKaThb «001ee MHEHME» Y IOJDKHO JIVI OHO OBbITh IIpu-
HATO CY/IOM BO BHMMaHMe?

3ameTum, 4To ITnenym Bepxosnoro Cyma P® B 1. 5 nocra-
HoBeHMs Ne 44 ot 14.11.2017 1. o6paiaet BHUMaHMe Cy[IOB Ha
HEeOOXOVIMOCTDh y4eTa «MHOXXECTBEHHOCTV» HeCOBEepIIeHHO-
NeTHUX feTeil. B yacTHOCTH, ec TpeboBaHMe 06 OrpaHNYeHNN
POAMTENBCKYX IPaB MO0 O NNUIIEHUY POJUTENbCKIX IIPaB, 00
OTMEHEe OTrpaHNYEeHMA POAUTENIbCKUX IIPaB MM O BOCCTAaHOB-
JIEHUM B POJUTENbCKMX IIpaBax, a TaKXKe O BO3BpaTe JeTell B
CeMbI0, B TOM 4JC/Ie U B CTy4ae, KOrfa OHY OblI OTOOPaHBI B
nopszke, npegycMorpeHHoM crarbeit 77 CK P®, 3aaBneHo B
OTHOLIEHNUY JIBYX 1 Oojee fieTell, OHO IOMIeXUT pas3pelIeHnIo
CYZOM C Y4eTOM MHTEPECOB KaXX/Jor0 pebeHKa.
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W eme ofMH MOMEHT, CBUJI€TEebCTBYIOLUINI He TOJBKO O
IpeJOCTaBIeHNN POAUTENAM HMPEMMYIIEeCTBEHHOTO IpaBa Ha
BOCIIMTaHNE CBOErO pebeHKa Iepey] BCeMU TPeTbUMMU JINIIAMIA,
HO Y1 O COXpaHEHUY HEKOETO «aBaHCa I0Bepysi» ITOCTIe BbIHECe-
HUA CYIOM pelIeHNA O JTNIIeHNN pofuTeneil (OAHOTO U3 HIUX)
poruTenbckux npas. Peus upet o 1. 6 cT. 71 CK PO, cormacuo
KOTOPOMY YCBIHOBJIEHUE peOeHKa, poauTeny (OIVH U3 poguTe-
7Ieil) KOTOPOTO JIMIIEHBI POAUTENbCKUX MIPaB, JOITyCKAeTCs He
paHee MICTeYEeHM LIIeCTU MeCAILeB CO IHS BbIHECEHNUA COOTBET-
CTBYIOILIETO PELIEHNA CyTa.

C npyroit CTOpOHBI, B COOTBETCTBMM C II. 2 cT. 124 CK PD
YCBIHOBJIEHNE JOIMYCKAeTCs B OTHOLIEHM) HeCOBEpIIeHHOeT-
HUIX JIeTeil ¥ TOJIbKO B X MHTEepecax.

ComnocrajieHNe BBbILIENPUBENEHHBIX HOPM JaeT OCHOBa-
HUA IOCTaBUTb BOIPOC O COOTBETCTBUM IIECTUMECSYHOTO
Cpoka MHTepecaM pebeHKa, KOTOPOTO >KeIaloT YCHIHOBUTD. YeM
PYKOBOJZICTBOBAJICA 3aKOHOJIaTe/lb, YCTaHAB/IMBasA yKa3aHHbIE
npasBmna? Ilomaraem, 4To BCe TeM >Ke NPeUMYILIeCTBEHHBIM
IIPaBOM pOAUTENA, HeOOXOAUMOCTb IIPOJIOHTMPOBAHHON 3a-
IIUTHI €T0 MHTepecoB. [Ipennonoxenne o ToM, YTO B Te4eHME
IIeCTY MeCAIeB I10C/Ie BbIHECEHNA PEeLIeH)s O TUILeHNY pOay-
TE/IbCKVIX IIPaB POAVITE/Ib ISMEHNUT CBOE OTHOIIEHNE K PeOEHKY,
VICIIPaBUTCSI ¥ OOPATUTCS B CYJ, C UICKOM O BOCCTAHOBJICHUY €TI0
B POAUTENbCKNX IPaBax, MasoBepoATHO. Ecnm ke aTo mpou-
30JifIeT, TO CTIOKMBLIAACA CUTYalusA MOXKeT IOCTY>KUTDb I10BO-
[IOM /I TIPOBEPKM OOOCHOBAaHHOCTY 3asBJIEHUS O JMILIEHUN
POAUTENbCKYX IIPaB, IIOTHOTHI I 0O0CHOBAHHOCTY IIPECTaB-
JIEHHBIX B CyJle JOKa3aTe/lbCTB.

Ho, ¢ ppyroit cToOpoHBI, COOTBETCTBYET /I ITOTYTOLOBOII
Hepuoy OXXMIAHUA VHTepecaM peOeHKa NpY HaIW4IMy KaH-
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AVOATOB B ero yceiHOBUTeNu? Bpsp mu. OcobeHHO, eciu peyb
UJieT 0 HOBOPOXKJIEHHOM pebeHKe.

Becbma akTyanmpHOI BuAMTCA Ipobnema 6Ge3meiicTBUA
popuTenelt B cuTyauuy, TpeOymomeil MeAMIIMHCKOTO BMeIla-
TE/IbCTBA B COCTOSHME 3[0POBbA pebeHKa, OKa3aHue HeoOxo-
IAVIMOJ MeJVIMHCKOI nmomouy. Kak sMonmoHanbHo oTMedaeT
JI.B. TymanoBa, «BBefienue rnaspl 31.1 B KAC PO asunocs gon-
TOXX/JJaHHBIM pellleH)eM BOIIPOca O 3alll)Te IIPaB HeCOBEPILIEH-
HOJIETHETO Ha OXPaHY 3J0POBbs U €ro IpaBa Ha XM3Hb»'*. B T0
e BpeM: coBeplleHHO cnpasenanso JI.B. TymaHoBa obpaiaer
BHJIMaHIe Ha HEOOXOAVMOCTb KOMIUIEKCHOTO peIleHusA Ipo-
6nempr. Cormacuo nosunym [Tnenyma Bepxosroro Cyna P® ot-
CYTCTBUE 3a00THI O 3[I0pOBbE JeTeil JO/DKHO pacCMaTpUBaTbCs
KaK YKJIOHEHVe POfUTeNell OT BBIIIOTHEHNA 0053aHHOCTET, TO
€CTb ABJIA€TCA OCHOBAHMEM JI/IS MUIIEHNA POJUTENbCKUX IIPaB.
«Ho B HOpMax, pernaMeHTUPYIIINX IPOU3BOJCTBO 110 aJMMI-
HUCTPATUBHBIM JleflaM B Cllyyae OTKa3a 3aKOHHOIO IIpeJCTa-
BUTE/A OT MEAVIIMHCKOTO BMENIATe/TbCTBA, HEOOXOAMMOro I/IA
CITaceHMs >KM3HY, HET JJa)ke HaMeKa Ha BO3MOYKHbBIE efiCTBIUA
cyma 1o obecredeHNI0 KOMIUIEKCHO 3all[UThl HECOBEPIIEHHO-
JIETHETO OT HENpaBOMEPHBIX JeiicTBuit. OcTaeTcss HafleATbCs,
4TO CyZbI OYAYT, PyKOBOACTBYACH IpaBIoM 4. 4 cT. 2 KAC PO,
npuMeHATb npasuio cT. 226 ['TIK PO 1 HanpaBiATh B OpraHbl
CNIeNICTBYA U JO3HAHNA COOTBETCTBYIONME YaCTHbIE ONpesierie-

HUS» %,

1 Tymanosa JI.B. Heo6X0aMMOCTb ONTUMU3ALNYU TIPABOBOTO PETyINPO-

BaHMA 3aIUTHI IpaB 1 MHTepecoB Aeteli // IIpaBa pebenka B PD: 3a-
KOHOZATe/IbCTBO, IPaBOIPUMEHNTEIbHAS JeATeTbHOCTD, POCCUIICKAA
HayKa: Marepuanabl MeXIyHapOfHOI HayYHO-IPaKTUIeCKOol KoHpe-
penuun / otB. pep. 10.®. becmanos. M.: PI-IIpecc, 2018. C. 244.

164 Tam xe.

148 |



3noynoTpebieHne NpaBom 1M UHTEPECOM

Tnhasa lll
Npu OCyLLECTBNEHUN POAMUTENbCKUX NPaB

Kak y>ke HEOJHOKpPaTHO OTMEYa/IOCh B HACTOSAIIEM JICCTIe-
JIOBaHMM, MHOTYE IIPO6IeMBI ITPaBONPUMEHEHN ST 00YCITOB/ICHBI
HECOBEPUIEHCTBOM JIeICTBYIOIIETO 3aKOHOJATEIbCTBA, MOf/Ie-
JKalllero IPYMEHEHMIO IIPY PeryIMpOBaHNM CEMEHBIX OTHO-
LIEHNI], B TOM YMCTIe MEX/y POSUTE/IAMY U NETbMIUL.

Hecsatunerue pmerctBa, oObsBieHHOoe [IpesupmeHtom PO,
IpeATosaraeT KOMIIJIEKC MepOIIpUATUIL, COBepLIEeHCTBOBaHME
3aKOHO/IaTe/IbCTBA U MIPAKTUKY €ro IpuMeHeHNs. B To ke Bpe-
Ms GOpMy/Ia «MCXOfsI U3 MHTEPECOB peOeHKa» VIMeeT OljeHOY-
HOe COoJiep)KaHue, HAIlOMHEHUe KOTOPOro 00ecrevYnBaeTcs ¢
y4eTOM KOHKPETHBIX 00CTOSTENbCTB JlefIa, @ TAK)Ke MHTepecoB
APYTUX HECOBEPILIEHHOJIETHUX JleTell KaK y4aCTHUKOB COOT-
BETCTBYIOIL[ETO CEMEITHOTO IIPaBOOTHOLIEHNA. B cBA3M ¢ 3TUM
00'beKTMBHO HEBO3MOXKHA PelaKIisl IPaBOBbIX HOPM, B KOTO-
PBIX PaCKpBIBAJIOCh OBI TIOHSATIE «MHTEPeChl pebeHKar, rcyep-
IBIBAIOIUM 00pa3soM 0003HaYaMNCh KPUTEPUN YCTAHOB/ICHNS
COOTBETCTBUSI.



MABA IV
My6anuHoe npeacTaBUTENbCTBO:
npo6aembl COOTBETCTBMA NpaBam

M UHTEepecam aeTen

[IpestoMupys BBIIIONHEH)E €CTEeCTBEHHON (YHKIUM e-
TOPOXZEHNA (BOCIPOM3BOACTBA HACENEHM) U BOCIMTAHNA
MOJPaCTAIOLETO TIOKONEHM, 3aKOHO/JaTe/Ib MICXOAUT U3 IIPVH-
LMIIa HaJJIeXKallero OCyeCTBIEHNA POSUTENAMY CBOUX IIPaB
u o6sa3anHOCTel. [TpumevarensHo u To, yTo B CK PO nmeer
MEeCTO JIeTaJIbHOE 3aKpeIUleHre GopMya efUHCTBA POAUTE/Ib-
CKVIX IIpaB U 0OS3aHHOCTEI IIOCPEICTBOM OXBaTa CyObeKTUB-
HBIX IIPaB U IOPUANYECKUX OOSI3aHHOCTEI PORMTEsIeil 1Mo OT-
HOIIEHNIO K CBOMM JETAM IOHATUEM «POIUTENbCKNE IpaBa»
(ct. 61 CK PD).

Bocrimranue pebeHka B ceMbe, TPAAUIIVIOHHO BOCIIPYHYIMA-
eMoe OOJIbLIMHCTBOM HaceleHMs KaK VCKTIOUUTeIbHO YacTHAs
cepa, mpeacTaBaAeT cob6Oil MpOLECC OCYIIECTBICHNA POIM-
TE/IbCKMX ITPAB U 0053aHHOCTEN, KOTOPBIIL, KaK y>Ke HeOJTHOKPAT-
HO OTM€YaJI0Ch HaMI, HaXOJUTCA MOJ, KOHTPOJIEM TOCYapCTBa.

VIMniepaTuBHOE NpeANICAaHNE, B COOTBETCTBUM C KOTOPBIM
poAuTeNbCKIE IPaBa He MOTYT OCYIECTBIATHCA B IPOTUBOpE-
4y ¢ uatepecamu geteii (ct. 65 CK P®D), ornnyaercs pasimmy-
HBIM OCMBICTIEHMEM U IOHMMAaH/EM B HayKe CEMEITHOTO IIpaBa,
YTO NPOAEMOHCTPUPOBAHO B IPEAbIAYIINX IJTaBAX HACTOALLEN
MOHOTpaduL.

B coorBercTBUM cO cT. 64 CK PD nmenHo Ha popuresnen
BO3J/IaTaeTCA 3alMTa IIPaB U MHTEPecoB fereil. VIMenHo popu-
Te/sA ABJIANTCA 3aKOHHBIMU IIPEICTABUTENAMM CBOMX JETEN U
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BBICTYIAIOT B 3alNTy VX IIPaB U MHTEPECOB B OTHOIIEHMUSX C
MOOBIMY GU3NYECKUMU U OPUANYECKUIMY TUL[AMIY, B TOM YIIC-
Jie B Cy/ax, 6e3 crenyaabHbIX TOTHOMOYMIL.

OmuH u3 xnmaccukoB HuBMINCTUKY, E.M. Bopoxeliknn
orMmeuarn: «[IpeancTaBuTenbCTBO MHTEPECOB pebeHKa, KOTOpOe
O3HayaeT OCYIIeCTB/IEHME POAWUTE/IMM IIpaB, IPUHALJIEXa-
VX I€TSIM, COCTAB/IsIeT OCHOBY POAMTENbCKIUX IIPAB 1 00s13aH-
HocTel»'®. CoracuMcst, B OTIpefie/IeHHON CTeIIeHN PORMUTENN,
BBICTYIIasi B KaueCcTBe IpefiCTaBuUTeNell peOeHKa, BOCIIOIHSIIOT
CBOVMMI JIEICTBUAMY 00beM TIPeKe BCEro TPaXX/JaHCKOII fiee-
CIIOCOOHOCTYM pebeHKa.

B orTnmume oT COBETCKOro meprofa, B HACTOsIlee BpeMs
pebeHOK MOXKeT SABNIATHCS COOCTBEHHMKOM HEeJIBVDKIIMOTO UMY -
IIeCTBa, aKIIMiT, MOYKET VIMETh BK/IfIbl U APYTie aKTUBBI, 00/1a-
flafolliee 3HAUYUTENBHON CTOMMOCTDIO, KaK, BIIPOYEM, U HECTHU
MOTeHIMAIbHBIN PUCK UX IOTEPATh. B CBsA3U C 3TUM BOIPOC
IIPe/ICTaBUTENbCTBA MHTEPECOB pebeHKa MOXKeT OBITb CBSI3aH
C NpeANpPYHUMATEIbCKOI HeATENbHOCTBI0 KaXXIOTO U3 POAM-
Tesell, HeOOXOAMMOCTBIO YIIPAaB/IeHUsI VIMYLIECTBOM pebeHKa
U T. I, TaK YTO IIPOTUBOPEYNMS MEX/Y UHTEPECAMIU POIITETIEN
(omHOTO M3 HUX) U MHTEpecaMy pebeHKa, IPOTUBOPEUNS MeX-
Iy MHTepecaMy KaKIOTo M3 PORUTeNell KaK MpencTaBuUTerei
pebeHKa MOTYT MIMeTh COBEPILIEHHO MHBIE IPeAIOChIIKY, (Hop-
MBI VI IPABOBBIE TTOCTIEAICTBYIS, HEXKE/Y MIATHIECST JIeT Has3a/,.

[Ipenmonaraercsi, 9YTO MPeACTaBUTEIBCTBO MHTEPECOB Jie-
Tell pean3yeTcs HeOCPeACTBEHHO B X0/l OCYILeCTBICHA IMU
CBOMX POJUTENbCKMX IIpaB 1 06s13aHHOCTel. COOTBETCTBEHHO,
IpY HEHAJyIeXallleM MX OCYILIeCTBICHUY IPefCTaBUTENIbCTBO
OIHO3HAYHO IIPOTUBOPEUNT MHTEPECAM JeTeil.

15 Boposeiikun E.M. Cemeitnble npaBooTHotrenns B8 CCCP. M.: IOpnuz.

mmT., 1972. C. 193.
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Panee MbI yxe oOpaijany BHMMaHUe Ha HEOOXORMMOCTD
yueTa MHTEPEeCOB ¥, COOTBETCTBEHHO, BO3MOXXHOT'O IIPOTUBO-
peuns MHTepecaM pebeHKa, Kaxoro us poguteneit. OcobeHHO
3TO aKTYa/IbHO JJI CUTYallUM pasfie/IbHOTO IIPOXXMBAHUA pe-
6enka ¢ ogauM u3 popureneit. Kak cunraer M.B. IpomosanHa,
Ha BOIIPOC O TOM, KTO U3 POAMTETIeN HayTyqM 00pa3oM IIo-
HUIMaeT MHTepechl pebeHKa, C/IeyeT OTBETUTD, YTO 9TO TOT PO-
IUTEb, C KOTOPbIM OH IIPOXXMBAET, TaK KaK, OIpee/sasa MecTo
JKUTENbCTBA peOeHKa IMEHHO C 3TUM POANTENIEM, CY/| MICXOIVIT
13 MHTEPeCOB HeCOBEPIIEHHO/IETHETr0' .

[TomaraeM, 4TO TaKO¥ BBIBOZ, MOYXKET OBITh 00OCHOBAH JIVIIb
IIpY HAJIMYMM COOTBETCTBYIOLETO pelieHns cypa. Ecim xe pe-
O€HOK B CMJTY CTIOKVMBIIUXCS 00CTOATENBCTB /MO0 HA OCHOBA-
HUY COIIAIIeHVs popuTeneii (kak popManbHOro, Tak u pakTu-
YeCKOro) IPOXXMBAET C ONHVUM U3 POAUTENel], TO COBEpIIeHHO
He 00513aTe/IbHO MIMeeT MeCTO FapMOHMYHOCTD IHTEPECOB.

CoBepmieHHO  BepHO  orMmeudaer  O.I0.  Vnbuna:
«IIpefcTaBUTENIBCTBO POAMUTENAMY MHTEPECOB CBOUX [eTeil
OCHOBBIBaeTcs Ha npesymnyuu (kypcus mMoit. — O.3.) egMHCTBA
UIX IHTEPECOB; Ha TOM, YTO MEX/ly MHTepecaMy peOeHKa 1 UH-
TepecaMy poAuTeNneil HeT IIPOTUBOPEUNIl: BCe, YTO COBEPIIAIOT
POINUTENN B OTHOILIEHUY peOeHKa, — BCe [/ ero Or1ara, st obe-
CIIeYEHVIS €TO MHTePecoB»'?.

Ity upeto passubaeT 1 B.A. Jleprynosa: «Peannsanns KoH-
KPETHOTO MHTepeca pebOeHKa OCYIeCTB/IAETCS He HOCUTETeM
VIHTEPECOB, B OOJIBIIMHCTBE C/Ty4aeB, OCOOEHHO IO JOCTIDKe-
HUA VM CO3HATe/IbHOTO BO3PacCTa, a JPYTMMU JIMI[AMIU, U TIpe-
XKJIe BCETO POAUTENAMY, TaK KaK MMEHHO OHUM MaKCUMa/lbHO

166 Ipomosouna M.B. Ykas. cod.

7 Unvuna O.JO. VIHTepecnl pebeHka B ceMeiiHOM IpaBe Poccuiickoir

@epepaunn. M.: Topogern. 2006. C. 100.
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npuOMVOKeHbl K 00/1a/jaTeNnio Ipas, YbM MHTEPECH OHU IIPefi-
CTaB/ISIOT, TO €CTh K pebeHky. CBoeobpasue MONOXKEHUsT PO-
nuTens (3aMeTyM, IIpaBIUjIbHee aKIIeHTUPOBATh — «KK/OT0 U3
ponurenei». — O.3.) Kak 3aKOHHOTO IIPEJICTAaBUTENSI COCTOUT B
TOM, 4TO, C OJHOJI CTOPOHBI, OH HaJleJIeH OIpefie/leHHbIMY IIpa-
BaMIf, ¥ HeceT 0OA3aHHOCTY B OTHOLIEHNM CBOErO peOeHKa, a
C Apyroit, — Oyfy4Yy ero 3aKOHHBIM IIpe[CTAaBUTENIEM, OH KaK
ObI caM OT cebst JO/DKeH NOTpeboBaTh MCIOMHEHNS 3TUX 00s1-
3aHHOCTENl ¥ KOHTPO/IMPOBATh HaJJIeXKalllee X BBIIIOTHEHNE,
He JIOIYCKaTh ¥ IIpeceKaTh BCAKOE 3/I0YHOTpebIeHe CBOMMU
npaBaMm»'%,

[To HameMy MHeHMIO, clienUKa POAUTENBCKOTO IIPABO-
OTHOIIIEHNMs U NIePCOHAIBHOTO COCTaBa TAaKOIo CyObEKTa, KaK
«POIMTENI», II03BOJIACT KKJOMY U3 POJVTENIEil He TONbKO Ca-
MOCTOSITE/IbHO IPVHVIMATbh PELIeHNsI B paMKaX OCYIIeCTBIeHV
PONUTENbCKNX IIpaB U 00SA3aHHOCTE, PYKOBOACTBYACH MHTe-
pecamy pebeHKa, HO ¥ BO3/IaraeT Ha HErO OTBETCTBEHHOCTD 32
HOBeJIeHIE IPYTOTO PORMTEIIA.

B 6onpuIMHCTBE C/y4aeB 3aKOH IIPEAIIONaraeT ydacTiue
oboux mpencTaBuTeneil pebeHkKa, TOMYCTUM, IIPY MOTYYeHNUN
CoI/Iacysi Ha COBepllieHNe TOTO VIV IHOTO I0PUINYeCcK) 3HaUM-
Moro peiictBusA. Ho B To >xe BpemMsa OfMH U3 pOANUTENEN, pea-
NM3Ys CBOU HOTHOMOYMS TIPEACTaBUTE I MHTEPECOB peOeHKa,
MO>XKeT 0OpaTUTBCA B CYJ, C MICKOM O JIVLIEHVN JPYTOTO POAM-
TenA pogutenbckux npas (cr. 70 CK P®) wm sxe 06 orpanmye-
Huu ero poautenbckux mpas (ct. 73 CK P®). CooTBeTcTBEHHO,
eC/IM TaKMe IIOCTIeACTBUA He HACTYIAT, MOXXHO IIPeAIIoso-
XXUTDb 3/I0yNIOTpeb/IeHNe pOANTETIeM CBOMM JMHTEPECOM B CO-
XPpaHEHNM CTTOXKUBILEICS CUTYaI[UIL.

168 Jlepeynosa B.A. Ykas. cou. C. 158.
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Oco6eHHOCTN TIpeNCTAaBUTEIbCTBA POAUTENAMI VHTEpe-
coB fleTelt nokaspiBaeT B./I. PysaHoBa Ha npuMepe cosepiie-
HUS HEKOTOPBIX TPaKJaHCKO-TPaBOBBIX chenok. «IIpobnema
COCTOUT He B IPUPOJE CHAENKN, — IVIIET YIeHBIil, — IIOCKOIbKY
IIpY OIIpeJie/IeHHBIX YCIOBUAX OTYY>K/eHNE IMYIeCTBa peOeH-
Ka JIOITyCKaeTcs, a B HeCOBEPLIEHCTBE MeXaHM3Ma ee CoBeplIIe-
HJS, YCTQHAB/IMBAIONErO NMPVHINIINATBHYI0 HEBO3MOXHOCTb
(32 HEKOTOPBIMM VICK/TIOYEHMSIMM) BCTYIUICHVSI B JOTOBOPHBIE
CBSI3M JieTel C POANTE/IAMY KaK 3aKOHHBIMY IIPeCTaBUTESIMU
U X O/IM3KUIMY POACTBEHHMKAMM» %,

CBoeobpasHoit popMort MyOIMIHOTO IPeACTaBUTENbCTBA
MHTepecoB pebeHKa SABJIAeTCs yJacTye OpraHa OIleKy U IIoIle-
YNTE/IbCTBA B CEMEVHBIX NPABOOTHOIIEHNAX KaK OpraHa IIy-
O/MTYHOI BIacTy, 0f00psroiiero GpopManbHO Te VIV VHbIE Jel-
CTBUA POJUTEIIEN.

Tak, Hannpumep, B coorBeTcTBUM €O CT. 60 CK PO nipu ocy-
I[eCTBICHN! POANUTE/IAMYU IIPAaBOMOYNII II0 YIIPaB/ICHNIO UMY-
I[eCTBOM pebOeHKa Ha HUX PacIpOCTPAHAIOTCS IIpaBuIa, yCTa-
HOBJIEHHBIE T'PXXIAHCKVM 3aKOHOJATeIbCTBOM B OTHOIICHVN
pacnopshKeHMs UMyIlecTBoM nogoredHoro (ct. 37 'K PD).

B maHHOII cTaTbe, B YaCTHOCTY, NPEJYCMOTPEHO, YTO OIle-
KyH He BIIpaBe 0e3 IIpeBapUTETbHOTO paspelleHus OpraHa
OIIeKV U TIOTIeYMTE/IbCTBA COBEPIIATh, a MONEYNTE/Ib — aBaTh
corIacyie Ha COBeplleHe C/IeTIOK 110 OTYY)K/IeHWIO, B TOM YICIe
0OMEeHY WU JJapeHUIO MMYIIeCTBa MIOJOIEeYHOro, Cadye ero B
HaeM (apeHpy), B 6e3BO3Me3[IHOe IT0JIb30BaHVE MV B 3aJI0T, &

19 Pysanosa B.J]. IIpo6neMbl IPaBOBOTO PeryaMpOBaHMs OTHOIICHUI

¢ yuactreM jereit // IlpaBa pebeHka B PO: sakoHopaTenbCcTBO, mpa-
BOIIPYMEHUTE/IbHAA JeATEeNbHOCTb, POCCUIICKAas HayKa: MaTepyajibl
MexyHapoITHOI Hay4HO-TIpaKTudeckoil KoHdepenym / OTB. pep.
I0.®. becnmanos. M.: PI-Ilpecc, 2018. C. 165.
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TAK>Ke VIHBIX C/E/OK, BIEKYLIMX OTKa3 OT IpMHAJIeXaIlNX 110-
IOIIEYHOMY IIpaB, pasfie/l €ro MMYILIeCTBa MM BbIJIENl 13 HETO
JIOJIet, @ TAK>Ke MOOBIX IPYTUX AEVICTBIIL, BIEKYIUX YMeHbIIIe-
HII€ IMYIIeCcTBa II0fI0NeYHOrO.

Takum 06paszom, Ipu >KeaHUM POAUTENeNl COBEpIINTD
dakTIIecKy MoOYI0 CAEKY C KM/IBIM IIOMelleHeM, B OTHOLIIe-
HIY KOTOPOTO peOeHOK MIMeeT IIPaBo COOCTBEHHOCTM, He00XO-
[VIMO IOJIYYNTh pa3pelleHlie OpraHa OIeKy U IONeYNTeNbCTBA.

Haxxe abcomoTHast JOOPOCOBECTHOCTD POUTENEN He OCBO-
60X/jaeT UX OT IOJY4eHNs pa3pelleHNs] OpraHa OIeKy U IIo-
MIEeYNTENbCTBA, XOTA MHOIJA 3TO U CO3[aeT NONOTHUTE/IbHbIE
CIIO>KHOCTH.

Kak BepHo otmeuaet K.H. CanppIkuH, fieficTByOlIee IPaXK-
JAHCKOE M CEeMeJIHOe 3aKOHOJATE/IbCTBO He B IIOJIHOM Mepe
YYUTBIBAIOT CIEIM(NUKY 3aKOHHOTO IPeICTAaBUTEIbCTBA KaK
crioco6a peanu3anyy Ipas geTell U TOT QaKT, 4YTO Ha IIPAKTUKe
MOYXeT BO3HUKATh IIOTPEOHOCTD B 3aK/TIOUYEHNN CIE/IOK MEXTY
JIeTbMU U UX TpencTaBuTensimu'”’.

Mo>XKHO IpuBecT! B KadecTBe npumepa u cT. 1157 I'K PO,
B COOTBETCTBUM C KOTOPOJI OTKa3 OT HAaC/IeACTBA, €C/IM HacTIef-
HIKOM SIBJ/ISIETCS HECOBEPLIEHHOIETHUIA, JOITYCKAeTCsA TAKXKe C
IpeiBapUTEIbHOTO pa3pellleH s OpTaHa ONeK) Y IOIIeYNTEeNb-
CTBa.

CormnacuMcs, IpuBefeHHbIe IPUMEPbI CBUIETEIbCTBYIOT O
BIIOJTHE 0OOCHOBAaHHOM BMeEIIATENbCTBE IOCY/IapCTBA B JINIIE
OpPraHOB OIEKM U IIONEeYNTEIbCTBA B CEMEIIHbIe IPAaBOOTHOILIE-
HUA C 1e/IbI0 OXPaHbl IMYILIECTBEHHBIX IIPaB 1 IHTEPECOB He-
COBEPLIEHHOTIETHYX.

70 Canpoikun K.H. IlpencTaBUTeNbCTBO IpaB 1 MHTEPECOB pebeH-

Ka TI0 TPaX/JAHCKOMY U CEeMeTHOMY 3aKOHOJaTelnbCcTBY Poccuiickoii
Depmepaunn: gucc. ... KaHp,. opu. Hayk. M., 2017. C. 10.
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B To ke BpeMsI MOXXHO IIPUBECTU HEKOTOpbIE IIPUMepHI,
KOTOpBIe, Ha HAIl B3IJIAJ, AEMOHCTPUPYIOT SABHO W3/IVIIHIE
IIO/IHOMOYMsI OPTaHOB OIEKM) U IIOIEYUTENbCTBA B CEMEHBIX
OTHOIICHNSX.

Tak, B coorBercTtBuM C 1. 1 cT. 59 CK PO 1o coBmecTHOI!
npocbbe popmreneil O JOCTVDKeHUs pebeHKOM Bospacta 14
JIeT OpraH OIEKM ¥ ITONeYNTETbCTBA ICXO/A VI3 IHTEPECOB pe-
OeHKa BIpaBe paspelluTb U3MEHUTHb UM peOeHKY, a TaKxe
VIBMEHUTDb IIPUCBOCHHYIO eMy (paMumuio Ha GaMuUINIo PYroro
ponuTerns.

BeisbiBaeT HemoyMmeHue (hopMynImpoBKa «BIpaBe paspe-
IINTh» TIPY HaJIMYMM COBMECTHOII IPOCHOBI popuTeneit 06 us-
MeHeHuy uMeHy Wi ¢ammmu pebenka. Ha Ham B3rian, sta
HOpMa IIPOTUBOPEYNT IIPEVIMYLIeCTBEHHOMY IIPaBY POAMTENeN
Ha BOCIIMTaHNMe CBOUX JieTell Hepes BCeMU APYTUMU JIMLIAMIA.
Kpome Toro, Mexxay popurensimu HeT pasHornacuii. CI0>XKHO
IIPEAIIONIOKITD: YTO MOXKET IIOCTY>KATh OCHOBaHMEM JIJIA OTKa-
3a OpraHa OIIeKM I ITONIeYNTEe/IbCTBA IaTh pa3pelleHye Ha U3Me-
HeHle TIPYCBOEHHON pebeHKy damumny Ha GaMUINIo PYroro
ponuTtena?

Hapymenne mHTepecoB pebeHka nmbo cospaHue popu-
TE/JIIMU YC/IOBMIL, YTPOXKAIOLIMX MHTEpecaM peOeHKa, MOXeT
IIOB/IeYb pas3/IMYHble IIPAaBOBbIe IOCIEACTBUA. B dacTHOCTH,
pOZUTENN MOTYT ObITH OTPAaHMYEHBI B POAUTEIbCKMX IIpaBax
(ct. 73 CK P®) mnmm nmuiensl pogutenbckux npas (cr. 69 CK
P®), pebeHOoK MOXKeT OBITh HEMETIEHHO OTOOpaH Y poguTenei
(ct. 77 CK P®), kpome TOro, pe6€HOK MOXET OBITb IMPU3HAH
OCTaBIIMMCS 6e3 HomeyeHrsi pPofuTerneit u 6e3 mpuMeHeHus K
POZUTENAM BBIIICHA3BAaHHBIX CAHKIINIL, HO TP 9TOM POAMTe-
IV CBOVIMU JIeVICTBMAMM VI Oe37eiiCTBIeM CO3AI0T YCIOBMS,
IIpefiCTaB/IAIMEe YTPO3Y >KM3HU VUM 3[0POBBIO fieTeil b0
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MpEenATCTBYIOIME IX HOPMa/IbHOMY BOCIUTAHNIO U Pa3BUTUIO
(ct. 121 CK PD).

CooTBeTcTByIOlIEE NTOBEJiEHNE POAUTENIEll, TOMUMO Hapy-
IIeHNsI MHTePeCcOB pebeHKa, BBICTYIAET I IPEIOCHIIKON yCTa-
HOBJIEHUA ITyO/IMYHOTO IPefiCTaBUTE/IbCTBA IHTEPECOB HECO-
BEpLIEHHOIETHEr0. YCTaHOB/IeHNe (aKkTa HapyLIeHus NpaB U
MHTEPeCcoB pebeHKa CO CTOPOHBI POAVITENIEN NCKII0YaeT IOocIe-
ILytolliee IPefCTaBUTEeIbCTBO VIMI IHTEPECOB pebeHKa.

Ecnu mMeeT MeCTO BBIHECEHHOE CY[OM PEIlleHNME O JIMIIe-
HUY WIY 00 OTpaHMYeHNY POLUTENIell B POUTENIbCKIX IIpaBax,
TO 0053aHHOCTD II0 IPEACTaBUTEIbCTBY MHTEPECOB pebeHKa
MO>XeT OBITh BO3/IOKEHA Ha OJJHOTO M3 POIMTENIEN, €CI Mephl
OTBETCTBEHHOCTY OBbIIV IIPYIMEHEHBI COOTBETCTBEHHO K IPYTO-
MY POAUTEO, MO0 Ha OPraH ONEeKV U IOIeYNTeNbCTBA B CHUITY
IpAMOro npepgnucanus 3akoHa (1. 5 ct. 71 CK P®; m. 4 cT1. 74
CKP®; m. 2 ct. 77 CK PO).

Henb3g e ormetnuts u 11. 2 cT. 64 CK P®: «Pogurenn He
BIIpaBe IPENCTABIATb MHTEPEChl CBOMX JeTell, eC/I OPraHOM
OIIEKM ¥ TIONEYNTENbCTBA YCTAHOBJIEHO, YTO MEXJY MHTEpe-
camMu pojuTenei u ieTell UMEKTCA NpoTuBopeuns. B ciydae
PpasHOITIacKIl MEX/y POSUTENAMY U JeTbMI OPTaH OIEKM U I10-
HeYNTeIbCTBA 00A3aH HA3HAYNTD NIPENCTABUTELA /1A 3aIUTHI
IIpaB ¥ MHTEPECOB JieTell». 3HAUUT JIN 3TO, YTO COOTBETCTBYIO-
s 00513aHHOCTD JJO/DKHA ObITH VICIIOTTHEHA OPIaHOM OIEKM U
IIOIIEYNTENbCTBA BO BCEX MHBIX CIYYasX, CBUETENbCTBYIOIINX
0 Ha/IM4MM IPOTUBOPEYNsI MHTEPECOB popuTeseil (OfHOro 13
HUX) U MIHTEPeCOB peOeHKa, a He TOIbKO BCJIEACTBIE IPUMeHe-
HIA K POOUTENIAM Mep CeMeTHO-IIPaBOBOJ OTBETCTBEHHOCTN?
OueBugHO, Ma.

Teopernyeckoil 3HaYMMOCTBIO, Ha HAII B3I/IAJ, oOmagaer
BOIIPOC KBA/IMUKAIMY CTOKUBLIENCS CUTYAY KaK IIPOTHU-
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BOpeuus nHTepecoB. O6paTuM BHUMaHIe Ha TO, YTO 3aKOHOJA-
TeJIb YIIOMIHAET «PA3HOIIACKST» MEXK/Y POUTEISAMY U IETHMIU,
IV HaJINYUY KOTOPBIX peOeHKY JO/DKeH ObITh Ha3HA4YeH Ipef-
craBuTenb. Ha Ham B3I/IsA/], pasHOITIACKS KaK TaKOBbIE, MOYXKET
OBITD, la)kKe BO3HMKIIINE KOHQIMKTHAS CUTYALVs U CIIOP CaMu
10 cebe HETOCTATOYHBI /i1 Ha3HAYeHMsI IPeCTaBUTENs IJIs
3aIUTHI IIPaB Y MHTEPECOB AeTeil. BaskHO, YTOOBI OpraH omexn
VI TIONIEYNTE/NbCTBA YCTAaHOBWUI IBHOE IIPOTUBOpEYNME MHTepe-
COB POZIUTENIelT ¥ MHTEPeCOB pebeHKa.

Henb3st He OTMETUTD M C/IeAyIOliee: 3aKOHOATENb IIpef-
yCcMaTpuBaeT Ha3Ha4yeHNe IPefCTaBUTENs B TOM CIydae, ecin
IIPOTMBOpEYNE MMEETCA MEXJy MHTepecaMy «pOmMUTeNei» U
VIHTEpeCcaMyl «JIeTeil», Pa3HOITIACKA MEXAY «POSUTE/AMU» U
«meTbMI». be3ycoBHO, BO3MOXKHBI CUTYaLVM, KOTA 062 popu-
Te/IsI 3aHUMAIOT «eIMHYIO TMHUIO» B BOCIIATATe/IBHOM IIPOLieC-
ce, TIPM 3TOM CIIOCOOBI, GOPMBI ¥ METOLBI BOCIIUTAHNS MOTYT
OBITH IIPM3HAHBI IPOTUBOPEYAIINMI MHTepecaM pebeHKa.

OpHako Yale BCcero MpoTUBOpeYrie BO3HUKAET MEX/Y UH-
TepecaMi KaKIOTO U3 PORNTeENIeNl B PelIeHNN BOIPOCOB BOC-
nuTaHus U (WIn) cofep)KaHus pebeHKa, YTO B UTOTe IPUBOJUT
K BO3HVMKHOBEHMIO OTHOLIEHWT, SIBHO HE COOTBETCTBYIOLIUX
uHTepecaM pebeHka. Ho, kak cregyer u3 copepskaHus I 2
ct. 64 CK PO, 3akoHOpaTenb HaJiesiAeT OpraH ONeKM U Iolle-
YNUTENbCTBA 0053aHHOCTBIO 110 Ha3HAUEHMIO IIPEJICTaBUTENs B
TOM C/Iy4ae, KOT/ja MIMEHHO 00a POJUTEIS IPOTUBOIOCTAB/ISAIOT
CBOY MHTEPECHI MHTepecaM pebeHka.

Kpome ToOro, mpencTaBiseTcs, 4TO «pasHOITIACUA MEXIY
PORUTENAMU U JETbMMU» He MOTYT OBITb JOCTQTOYHBIM OCHO-
BaHMeM /I HasHA4eHMs COOTBETCTBYIOLETO IpefCTaBUTe-
ns1. PasHOIZIacusi MOXKHO paccMaTpyuBaTh KaK e€CTECTBEHHBIN
IpU3HAK TI0060r0 OOILIeHNs, B TOM YIC/Ie POJUTENEIl I JieTell.
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Msuenue pebeHka, 6€3yCIOBHO, JO/KHO YYUTBIBATHCS B CTyYa-
AX M IOPAJIKE, TpeflycMOTpeHHBIX B CT. 57 CK P®. B 10 e Bpe-
Ms COBEpIIEHHO He 0053aTe/IbHO, YTO IPUHATOE POAUTELAMU
pereHye OyfeT IPUHATO B COOTBETCTBUM C MHEHUEM, KOTOpOe
BbICKa3ajl peOeHOK.

Becbma koppekTHO 3TO oTMevaeT JI.b. Makcumosud:
«CreneHb BHUMaHMA K B3I/IAAM WIM MHEHUIO pebeHKa IIpu
pellleHn KOHKPeTHOTO BOIIPOCa He MOXKET 1 He I0/DKHA 3aBU-
CeTb OT €r0 BO3pacTa B IPUHIINIIE, HECMOTPS Ha TO, YTO IIPABO-
BO€ 3HAYEHNE BbICKAa3aHHOI'O MM MHEHIA MEHAETCA B 3aBUCHU-
MOCTM OT CTEIIeHU 3Pe/IoCTy pebeHKa, KaK IIPaBIUIo, CO BpeMe-
HeM Bo3pacTarorei»'’!.

B cuny BospacTa 1 OTCYTCTBMS COLMA/TILHOTO OIBITA, ITOT,
BO3/IeICTBYIEM MHEHM Jpy3eli U T. II. pe6eHOK MOXKeT HacTau-
BaTh Ha TAKOM BapMaHTe Pa3BUTHSI COOBITHI, KOTOPbI 00beK-
TUBHO IIPOTMBOPEYNT €ro MHTepecaM. B cBs3u ¢ atum He Bcs-
KO€ pasHoITIacye MEeXAY POSUTENAMYU M IeTbMU MOXeT OBbITh
pacljeHeHO KaK OCHOBaHMeE /ISl BMELIAaTeIbCTBA OpraHa OIeKy
U TIOIEYNTEIbCTBA B Jle/la CEMbM ¥ HasHa4YeHVA IYOINIHOTO
IpefCTaBUTE.

ITpencrasnsercs, uro pegakuus 1. 2 ct. 64 CK PO nomxk-
Ha OBITh M3JIOKeHa crenyooluM obpasom: «Poputenu (opmH
U3 pOAMTeNel) He BIIpaBe IPENCTAB/IATb MHTEpeChl CBOMX Jie-
Tell, eC/Il OPTaHOM OIIEK U IIOTIeYNTEIbCTBA YCTAHOB/IEHO, YTO
MeX/ly IHTepecaMy popuTerieli (OfHOro 13 pofuTeet) U ieTei
UMEIOTCA MpOTHBOpeuns. B cimyuae pasHormacuit Mexay poan-
TEJISIMI, @ TAKXKe, /iy OyIeT YCTaHOB/IEHO IPOTUBOpeYye MeX-
1y MHTepecaMy pofuTesneli (OHOTO 13 POiuTeNeli) 1 MHTepeca-

71 Maxkcumosuu JI.b. O mpaBe pebeHka BbIpakaThb cBOe MHeHUe //

[Tpo6eMsbl rpa’kgaHCKOTO, CEMETHOTO M SKMUIMIIHOTO 3aKOHORATE/Ib-
ctBa: c6. ct. / OtB.pex. B.H. JIntoBkun. M.: Topoger., 2005. C. 58.
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MU JleTeil, OpTaH OIeKY I ITOIeYNTeIbCTBA 00s3aH Ha3HAYNTD
IpeACTABUTENA /I 3alUTHI IPAB ¥ MHTEPECOB JieTel».

[Tomaraem, 4TO oIpefie/IeHHbIE OPMEHTYPBI, ITO3BOJIAIONIE
BBIABUTDH (PaKTbl HEHAJJIEXKAI[ETO OCYI[ECTBICHUA POIUTE/b-
CKVIX IIPaB ¥ OL|eHNUTD CTeNeHb HECOOTBETCTBY IIOBEJIeHNs PO-
IuTeneil MHTepecaM pebeHka, comepkarcs B II. 1 cT. 65 CK PO.
Tak, IpyU OCYIIECTBICHNN POIUTENbCKUX IPaB POIUTENN He
BIIpaBe IPUYMHATD Bpel PpU3NIeCKOMY U ICUXNYECKOMY 3[0-
POBBIO JieTell, X HPaBCTBEHHOMY pa3BuTHi0. CIiocoObI BOCIIN-
TaHMA JieTell JO/DKHBI MCK/ITIYaTh IpeHeOpeXnTeIbHOe, Xe-
CTOKOe, Tpyboe, YHIDKaIOIee Ye/IoBeYecKoe JOCTOMHCTBO 00-
paleHre, ocKopbeHue u aKcIIyaranuio feteit. Cormacumcs,
nof00HOe TIOBeleHIe POfUTeNell BjiedeT HapyIleHye IpaB U
VHTEPECOB JIeTel, AB/IAETCS MIPOTUBOIPABHBIM.

K coxanenuto, pacTropxxeHue 6paka ponureneit akrude-
CKVI MI3MEHsIeT PeXJM BOCIUTAHUS pebeHKa 1 ero oOIIeHNs ¢
OIHVIM U3 POAUTENeN, IPOXXMBAIINM OTAenbHO. [Tpn oTcyT-
CTBUM MEXAY POAUTENAMU COIJAIIEHMs BOIPOC 00 ompepe-
JIEHM) MeCTa XKUTENbCTBA pebeHKa ¥ OIpefie/ieHVs MOpsifiKa
oOmieHnst pebeHKa C pPOAMTENeM, NMPOKMBAIOLIM OTIENTbHO,
pelraeTcs B CyfeOHOM IOpsIIKe.

[Tpy paccMOTpeHMM CYZOM Ha3BaHHBIX CIIOPOB K Y4aCTHUIO
B JIefie TO/DKeH OBITh MPMBJIEYEH OPTaH OIeK! U IOIeYNTeNb-
crBa (ct. 78 CK PO®). [lanHOE IIpaBMIO HEICTBYeT OYeHb JIaB-
HO, ogHako B 2011 roxy B cT.cT. 65 1 66 CK PD 6bU1M1 BHECEHBI
ClIefyIolIye MpaBuIa: o TpebOoBaHMIO poauTesneli (OfHOro 13
HUX) CYJ C 00s3aTe/IbHBIM y4yacTMeM OpraHa OIeKV U IoIle-
YITENbCTBA BIIPAaBE ONPENETNTh MECTO >KUTE/NIbCTBA JleTeil U
HOPSAOK OCYIIECTBIEHNA POAUTENbCKUX MpaB Ha IEPUOJ, /10
BCTYIUIEHUSA B 3aKOHHYIO CH/Iy COOTBETCTBYIOIIETO CyAeOHOro
peLIeHus.
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910 cBOeobOpas3Has obecreunTenbHAs Mepa, Tabbl MCKITIO-
YUTb BO3MOXKHOCTD (PaKTUYECKOTO COKPBITHUS OFHNMM U3 POLNU-
TeJlell OT APYToro POAUTENIA MeCTa HaXOX/JeHUA peOeHKa.

V3y4yeHue MaTepuanoB CygeOHON MPAaKTUKM IO CHOPaM,
CBSI3aHHBIM C OIIpefieNIeHNieM MeCTa >KUTe/NIbCTBA JieTell U IOo-
PAIKa OCYIIeCTB/IEHUA POAUTENIbCKUX IIPAB, II0KA3aJ10, YTO CY/J,
OTKa3bIBaeT B Y/JOBJIETBOPEHUN TaKUX TPeOOBAHMIT POIMTEIENT,
CCBUTAsICh HAa IPVHIUII PaBEHCTBA IIpaB POAUTENIeL.

[Tonaraem, 4TO MOROOHBIE CUTYALIMY KaK Pa3 M IpeIona-
raloT BMEIIATe/IbCTBO OPTaHa OINeK) ¥ IONeYNTeNbCTBA, B CBA-
31 C 4eM IIpejjiaraeM M3MEHNUTb pefakuuio I. 3 cT. 65 u 1. 2
ct. 66 CK PO, npepoctaBuB NpaBo 3asABIATb COOTBETCTBYIO-
ee TpeOOBaHNe OPraHy OIEKM I IIOIIeYNTETbCTBA.

[TpakTuyecky 3HAYMMBIM SIB/ISIETCSI BOIIPOC BbIOOpaA Ipef-
CTaBUTEJIA JI/ISI 3ALIUTHI TIPAB U MHTEPECOB pebeHKa, Ha le/IeH s
€ero OIpeie/ieHHbIM 00beMOM MTOTHOMOYMIL U OTIpefieIeHNs CTa-
Tyca TAaKOro IpefcTaBuUTeNA. Begp ecny poguTeny He JMIIEHbI
POIVTENbCKMX TIPaB U He OTPaHMYEHbl B HUX, OHU COXPaHAIOT
CTaTyC 3aKOHHBIX IIpeficTaBUTeNell CBOMX feTeil. B To ke Bpe-
Ms Ha3HaueHVe peOeHKY OIeKyHa (IIomeunTesisa) BaedeT yTpaTy
ponutensiMu pebeHKa IpaB 1 00513aHHOCTEI 110 TPEICTaBUTEIb-
CTBY U 3alll/Te IIPaB ¥ 3aKOHHBIX MHTEPECOB pebeHKa C MOMEeHTa
BO3HMKHOBEHNSA IIpaB 1 00S3aHHOCTENl OIleKyHa VUIV IOIeYM-
TeJlA, eC/IU MHOe He YCTAHOBJIEHO (pefiepa/IbHbIM 3aKOHOM (II. 2
cT. 148.1 CK P®). B cnyyasx, npsmMo ImpefycMOTPEHHBIX 3aKO-
HOM, peOeHOK TiepefaeTCsl Ha IoTleYeHNe OpraHa OIeKN U ToTie-
aurenbcrBa. OnHako TonkoBanue 1. 2 ¢T. 64 CK P® mosBonser
IPEIIONIOXKNUTD, YTO TPeJICTAaBUTE/IEM MOXKeT OBITh Ha3HAuYeHO U
¢dusmyecKoe 110, HO pedb He UfeT 00 OleKyHe (IoIednTerne).

Ha mam B3mIAf, BIOMHE NpueM/IEMbIM BapMaHTOM B Ta-
KoMl curyanuy ObUta Obl KOHCTPYKIMSA BpPEMEHHOJ OIIEKI.
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Cobmofiene Tpe6OBaHMIl, IpebABIAEMbIM K OIleKyHaM (I10-
HeYUTENSIM), MOIJIO OBl CTaTh OIpeJe/IeHHOI rapaHTueil obe-
CIleYeHNMsI MHTEepPecoB pebeHKa IIpy BpeMEHHOM XapaKTepe OT-
HOILIEHMII 110 YIX IIPEJICTaBUTENbCTBY TPETHIUM JIVIIOM.

HesaBucumo ot TOro, nepemaeTcsi peOeHOK Ha MoIedeHne
OpraHa OHEK) U IOIEeYNTeIbCTBA BCIEACTBME NPUMEHEHMS K
PORMTENSAM Mep CeMeHO-IIPaBOBOJl OTBETCTBEHHOCTU MO0
HEIIOCPEe/ICTBEHHO OpraH OIeKV ¥ IOIeYNTe/IbCTBA Ha3Hava-
eT NpeACTaBUTE/A /IS 3allUTHI IIPAaB M MHTEPECOB peOeHKa,
IPEeAIIOCHUIKO BOSHUKHOBEHNS COOTBETCTBYIOIUX IIPABOOT-
HOILIEHUI CTY)KUT KOHQIMKT MHTEPECOB POLUTENelt U MHTepe-
coB pebOeHKa. YcTaHaB/IMBaeMOe TPV 3TOM IIPefiCTaBUTENIbCTBO
yIMeeT IyO/INYHO-IIPABOBYIO IIPUPOJY, TaK KaK eCyIi IIOTTHOMO-
qysl TMPEeACTaBUTE/A VCIIONHsET OpPraH OIEKM U IOIeYNTeNIb-
CTBa, TO IPECTABUTENbCTBO MYOIMYHO AIPUOPK B CUITY OCO-
6oro craTyca opraHa MCIOITHUTE/IbHO BIACTI MM )K€ OpraHa
MECTHOTO CaMOYIIpaB/IeH)A, HaJ/Ie/IECHHOTO COOTBETCTBYIOIIN-
MU nonHoMounsaMu. B coorBeTctBuM ¢ 1. 2 ¢T. 123 CK P® 110
YCTPOJICTBA JieTell, OCTAaBIIMXCs 0e3 IoNedeH st POJyTeNel, Ha
BOCIMTaHNUE B CeMbIO MM B OpraHM3alyy, yKasaHHbIE B II. 1
HACTOAIIE CTAaTby, VICHO/HeHMe 00sA3aHHOCTel oleKkyHa (Io-
IeYNTeNIsA) fAeTell BpeMEHHO BO3JIaraeTcsl Ha OpPraHbl ONeKV U
norne4ynTeNnbcTBa. ECmu Jke IpefcTaBuUTeNb HasHA4aeTCs Op-
TaHOM OIIEKM ¥ ITIOIIEYMTENbCTBA, TO NPUPOJA BO3HUKAIOIIUX
IIPaBOOTHOIIEHNMII TaK)Ke JIMIIeHa TMIHO-JOBEePUTEIbHOTO Xa-
paKTepa, CBOICTBEHHOTO IIPEICTABUTENbCTBY YACTHOMY.

B xoHTeKcTe paccyx/jeHnit 06 ycTaHOB/IeHUM (PaKTOB KOH-
¢mukTa nHTEpecoB obparumca u K cT. 68 CK PO «3amura po-
AUTENbCKUX IpaB». O6agas nperMyIecTBEeHHBIM IIPAaBOM Ile-
pen BceMM TPeTbJMU MI[aM}i Ha BOCIIATaHIE CBOETO peOeHKa,
poxuTenu BIpaBe TpeOOBaTh BO3BpaTa €ro OT I000ro /nIa,
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yAep)KuBarolero pebeHka y ce6s1 He Ha OCHOBAaHUY 3aKOHA VTN
He Ha OCHOBaHMM CyfeOHOro peueHus. B cryyae BO3HMKHO-
BEHM CIIOpa POJUTENN BIIpaBe 00paTUTHCA B CYJ 3a 3aINUTON
cBoux mpas. Heo6xoayMo OTMETUTD, YTO IpU PacCMOTPEHUN
3TMX TpeOOBAaHMII CyJ BIIpaBe C y4eTOM MHEHUs pebeHKa OT-
Ka3aTb B Y/IOBJIIETBOPEHMM MCKA POAUTENeil, ecnyu NMpUmeT K
BBIBOJY, UTO Ilepefiaya pebeHKa pOUTESIM IPOTUBOPEYNT €T0
MHTepecaM. BBIsBIEHHBIN NPU TaKUX OOCTOSTEBCTBAX KOH-
(GIUKT MHTEpPeCOB pOAMTeETIeN U MHTEPeCcOB pebeHKa TaKkKe Mo-
BJIeYeT YCTAHOBJIEHME TyOIYHOTO IIPEACTAaBUTENbCTBA, B CUITY
1. 2 c1. 68 CK PO cyp nepenacT pebeHka Ha IoneyeHMe OpraHa
OIIeKV ¥ ITOIIeYNTENbCTBA.

[Tonaraem BO3MOXKHBIM YTBEpP>K/IaTh TAK)XKe, UTO TIOBEfIeHNE
ponuTeneil MOXXeT NMPOTUBOPEYUTb MHTepecaM fieTell U Ipu
BHeIITHe TPaBOMEPHOM XapaKTepe JIeliCTBUI W 0e3leiiCTBIS
ponuteneit. Kpome TOro, B OIpee/eHHBIX C/Ty4asx 3aKOH Ha-
fe/isieT IMEHHO CaMMX POAMTEIeil IPaBOM OL|€HMBATD 1ieeco-
00pasHOCTD CBOETO MTOBENEHNS MCXOIS1 13 MHTEPECOB pebeHKa.
Tax, HanpuMep, B cooTBeTcTBUM CO CT. 57 CK PO y4yer MHeHMsa
pebeHKa, JOCTUTIIeTo BO3pacTa IeCATH JIeT, 00s3aTeleH, 3a VC-
KJIIOUeHVeM C/Ty4aeB, KOIfja 3TO IPOTUBOPEUNUT ero MHTEepeCcaM.
CoOTBeTCTBEHHO, BBIC/TYILIIaB MHEHNE peOeHKa, POUTENN CaMI
OTIpeNIeSIIOT, IMeeT MeCTO IIPOTUBOpeYNe NHTepecaM pebeHKa
VIM HeT B KaXKJO0il KOHKPETHO CUTYaluy, ¥ IPMHUMAIOT pe-
IHIeHNe.

[TpencraBiAeTcs, YTO B IpefaraeMbIX YCIOBMAX MMeeT
MeCTO He 4YTO MHOe, KaK 370ynorpebnenne popurensimu (of-
HUM 13 HUX) CBOVMM VMHTEPECOM IIpU OTCYTCTBUU HAPYIIEHN
IIpaB U IHTepecoB pebeHKa KaK TaKOBOTO. «3JI0yIOoTpebIeHme
MHTEPeCcOM» He CTOUT BOCIIPMHUMATb KaK TOXJECTBO «3JI0Y-
noTpeO/IeHNsl NPaBOM», IIOCKOIBbKY aKIEHT IpeArosaraercs
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He CTO/IBKO Ha NPOTHMBOPEYNy MHTepecy pebeHKa, CKOMbKO Ha
IPUOPUTETE Y4eTa POAUTE/AMY COOCTBEHHBIX MHTEpecoB. B To
)Ke BpeMs He JMCK/IIOYaeTCs M KOH(IMKT HTepecoB, afileKBaT-
HOI OpMOII pearnpoBaHusA Ha KOTOPLIN CO CTOPOHBI OPIaHOB
OIIeKM ¥ IONIEYMTEeIbCTBA MOXKET CTaTh TaK HasbIBaeMoe IIy-
O/MMYHOe NIPEeCTAaBUTENBCTBO.

JTro6as cdepa conuyma mpepnonaraeT KOHQIMKT MHTEpe-
COB: MHTEPECOB YYaCTHMKOB COOTBETCTBYIOUIVX OTHOIICHWI
B IIpefie/lax MajIoll COLMA/IbHOI TPYNIbI, KOHQINKT MHTEpe-
COB YYaCTHMKOB Pa3/IMYHbIX COL[MA/TbHBIX IPYHH 1 T. 1. CeMbs
BBICTYTIaeT OJHONM M3 COLMATBbHBIX MAJbIX T'PYII, MHTEPEeChI
IpeACTaBUTENENl KOTOPOI 3a4acTyl0 BCTYNAKT B IIPOTUBOpeE-
qye ¢ [PyTMMIU YacTHBIMM, @ MHOTJA Y IyOIMYHBIMI MHTepe-
camu. Hauboree sipko 3TO IpOSIB/IAETCA B IIPAaBOOTHOLIEHVISX
MeXJy POAUTEAMU U JETbMU, IOCKOIbKY, HECMOTPsSl Ha TO,
YTO 3aKOHOJATeIb Hafle/IsAeT POAUTENell PeyMYIeCTBEHHBIM
IIpaBOM Ha 0Oy4eHue ¥ BOCIIMTaHMe CBOVIX JIeTell Ilepef] BceMu
APYTVIMM JIUIIAMU, IYOIMYHASA BIACTDb B JIMI[e OPTaHOB OIIEKU
U TIOTIeYNTEe/IbCTBA MOXKET BMEIIMBATbCA B 9TU OTHOLIEHVA U
faXke MHULIMMPOBATD MpeKpallleHne POJUTENbCKOTO IIPAaBOOT-
HOIIIEHVIS.

Cpenyt OCHOBHBIX HayaJl CeMETHOTO 3aKOHOJaTeNIbCTBA CO-
Iep>KUTCSA IPUHIUI HeJOMYCTYMOCTH IPOU3BOTBHOTO BMeIIa-
Te/IbCTBA KOro-mm6o B fena cembn (c1. 1 CK PD), B cBsA3U ¢ ueM
OCHOBAHIA U IPAaBOBbIE ITOCTEACTBIUA PeaTn3alyl OpraHaMu
OIIeKM ) IIONEeYUTENTbCTBA CBOMX IOTHOMOYMIT B cepe ocy-
I[ECTB/ICHN POAVTENbCKMX IIpaB IPUOOpPETaoT TeopeTide-
CKYIO U IIPaKTUYECKYI0 3HAYMMOCTb. He cTouT oTpumars, 4to
VIMEHHO OpPTaHBbI OIEK) U MOIEYUTETbCTBA BBICTYIMAIOT «Iep-
BBIM 3B€HOM» B IIpOLiefype NyOINIHOI 3alNThI IIPAB ¥ MHTe-
pecoB pebeHKa, B OONBIINHCTBE CTyYyaeB CBOEBPEMEHHOCTD U
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npobaembl COOTBETCTBUA NpaBaM U UHTEpecam AeTen

OIIePaTVBHOCTDb MPUHATHS PelIeHNs rapaHTupyeT 3Pp¢dexTus-
HOCTb 3aIIUTHI IpaB pebeHKa. B cBA3M ¢ 3TUM IpenaraeMble
HaMM CY>KJeHMA C/leflyeT BOCIIPMHUMATb KaK aHaau3 HOPM
IeICTBYIOLETO 3aKOHOJATe/IbCTBA Ha IIpeiMeT BbIABIEHNUS T10-
TEHI[Va/IbHBIX MPEANIOChIIOK 3/I0YIIOTPeOIe s IHTEPECOM U
HU B KO€Jl Mepe He KaK KPUTUKY JIeATeIbHOCTI OPTaHOB OIEeKN
U TIONEYNTENBCTBA.

B cBeTe mepumopuyecky axkTyanusupyemoir upen ¢popmu-
posaHua B Poccun cucrembl 10BeHAIbHOM IOCTULINY U HE CO-
BCeM KOPPEKTHOTO IpeACTaB/lIeHNsA O PO/ OpPraHOB OIEKU U
IIOIIEYNTETbCTBA B JAHHON CUCTeMe IIPefiCTaB/sAeTCs Heo0Xo-
JVIMBIM: BO-TIEPBBIX, IPOAHAMM3NPOBATh HOPMBI IEICTBYIOILE-
TO CEMEITHOTO 3aKOHOATENbCTBA, IPEJOCTABA0IINE OpraHaM
OIleKM ¥ MOINEYNUTENbCTBA IOTHOMOYMA B 4AaCTHO-IIPABOBOI
cdepe BoCIIMTAHMA JieTell; BO-BTOPBIX, BBIABUTD IIPEAIIOCHII-
K1 BO3MOYKHOTO 3/I0yIIOTpeOIeH A TYOIMYHBIM IHTEPECOM CO
CTOPOHBI OPTaHOB OIIEKM U ITOIEYNTENbCTBA.

[TomaraeM HeOOXOAVIMBIM U BO3MOXKHBIM C(POKYCHPOBATH
BHMMaHMe Ha nonoxeHnsax CK P®, npepycMarpuBaromux oc-
HOBaHUA U MOPAJOK NPUMEHEHUs K POAUTENIAM Mep ceMeil-
HO-TIPAaBOBOJ1 OTBETCTBEHHOCTM 3a HEHajIeXkallee OCYILeCT-
BJIEHJ€ POJUTENbCKUX TIPAB.

[Ipexxge Bcero obparmmcsa k Hopmam CK P®, kotopsle
yCTaHaB/IMBAIOT IIOTHOMOYMSI OPTaHOB OIEKM M IONEeYUTe/Ib-
CTBa NPEBEHTUBHOIO 3HAUY€HNsA; pedb UAET O Ha3HAuYeHUN pe-
OeHKy IpefCcTaBUTES TPV Ha/MYMY OCHOBAHMI, YKa3aHHBIX B
ct. 64 CK P®. Ha npakTuke opraspl OIeK! U IIOIEYNTENbCTBA
IpeObIBAIOT B IIOJIHOM HEBEIEHVN OTHOCUTEIbHO KaK KaHMM-
IATYpPBl, TaK M MOPsAAKA Ha3HAYEHNs peOEeHKY IpefiCTaBUTeIA.
B cBoI0 ouepenb, 3TO TaKKe MOXKET MOCTYXXUTD ITPEAIOChIIKON
3710yIOoTpebIeHys MyOMMYHbIM HTEPECOM, CIeICTBUEM Yero
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MOXeT CTaTh, HA0OOPOT, HapylIeH)e IPaB ¥ MHTEPECOB U pe-
OeHKa, U er0 POfIUTETIeNL.

HexoTopble yueHble OTOXAECTB/IAIOT IpeCTaBUTENb-
CTBO MHTEPecOB peOeHKa B Cyfie ¢ TaK Ha3blBaeMbIM ITyO/Id-
HBIM IpeJCTaBUTENIbCTBOM B IIPUHLNIIE, KOTOPOE MHOIKHO
BO3HUKHYTb B cOOTBeTCTBUM cO cT. 64 CK P®. B yactHOCTH,
C.B. Jopxmuesa mumret: «KT0 mo/mkeH mam MO>XeT ObITH TIpef-
cTaBuUTesNeM, JaHHas HopMa (cT. 63 CK P®. - O.3.) He pasbsc-
HseT. [lymMaeTcs, 4To ecy TpeboBaHMe O 3alyTe IPebsBIEHO
pe6eHKOM B OTHOLIEHNY OTHOTO POAMTEIIS, TO IIPEACTAaBUTEIEM
IO/DKeH OBITh HasHa4yeH APYroil pomuTenb. B MHBIX crydasx
<...> BOIIPOC OCTAaeTCA OTKPBITHIM. BbIX0JOM 13 3TOrO IOJIO-
YKEHIA NIPeICTaB/IAeTCSA Ha3HAYeHNe IIpefcTaBuUTe/IeM pebeHKa
aJIBOKaTa, KOTOPBII ABJIAETCA He3aBUCUMBIM NPOQeCcCrOHab-
HBIM COBETHMKOM II0 IIPaBOBBIM BOINpocaM. <...> B cBsA3u ¢
3TUM IIpejyIaraeM JOnonHUTb 4. 4 cT. 37 I'TIK PO nonoxennem
0 TOM, 4TO B C/Ty4ae 0OpalljeHNA B Cyfi HECOBEPLUIEHHOIETHETO B
BO3pAcTe OT YEeThIPHA/LIATY IO BOCEMHAJLIATH JIET 3a 3aLUTON
CBOVIX IIPaB U 3aKOHHBIX MIHTEPECOB IIPOTNB 000UX pOAMTeNei
WIN eIVHCTBEHHOTO POANTENA B COOTBETCTBUMU C II. 2 CT. 56
CK P® cyp 06s13aH Ha3HaYNTb €My B KaueCTBe IPeACTaBUTEII
ajBokara»'’?, Kak BuiuM, yKa3aHHbII aBTOP OILIMOOYHO V/IeH-
TUPUIMPYET IPefCTaBUTENbCTBO, YCTAaHABIMBAEMOE OPTraHOM
OIIEKM U TONEYNTENbCTBA B opsapake cT. 64 CK PO, n Bo3mMox-
HOe IIPefCTaBUTEIbCTBO IIPY CAMOCTOATENBHOM OOpalljeHnn
pebeHKa 3a 3amuTol B CyA B opszke cT. 56 CK PO.

B KOHTeKCTe Halllero MCC/IefOBAHMA MPENCTABUM CYXKIe-
Hus B.A. ITamkoBoit 06 ydacTuy afiBOKaTa B CIIOpaxX MeX[Y

172 Hopmuesa C.B. K Bompocy o 3amure mmpaB peGeHKa OT 3/I0yIOTpe-

6rmeHuit co croponsl poputeneir // EBpasuiickas agBokarypa. 2017.
Ne 4(29). C. 43.

162 ”



My6anyHoe NpeacTaBUTENbCTBO:

o~ Thasa IV
npobaembl COOTBETCTBUA NpaBaM U UHTEpecam AeTen

pomuTensaMy O BOCIMTaHuM pebeHKa. [JaHHBI aBTOp, KakK U
MHOTVIe IpYTye YYeHble, BIIOJIHE 0OOCHOBAHHO IIPEAIIOJIaraeT:
«HecMoTps Ha TO, YTO MHTEpPeCH poAuTeNeil u peOeHKa SABISA-
I0TCS1 B3aVIMHBIMM M JJOJDKHBI COITIACOBBIBATHCS MEXY CO0O0I,
BCe Ke He JICK/II0YaeTCsl BO3MOXKHOCTb KOH(QIMKTA UHTEPEeCOB
B IIpoljecce OCYIeCTBJIeHMA BOCIMUTATENbHON (QyHKI»'”.
Hanee B.A. ITamkosa pestomupyet: «IIpu paspemenun Takmux
CUTYaIVIi MIMEHHO MHTepechl pebeHKa JO/DKHBI HOCUTD IIPUO-
PUTETHBIN XapaKkTep, UMEHHO Ha MX 3alUTY, a He Ha 3aIlIUTY
MHTEPEeCOB [OBEpUTE/IsA HallpaB/leHa OpUAMYecKas IIOMOIIb
ajiBokara. To ecTb, HECMOTPA Ha TO, YTO AJBOKAT 3aIlMILAET
pOANTENbCKIE TIPaBa JOBEPUTENS, OH TaKXKe JJOJDKEH 3a/lyMbl-
BaTbCA O TOM, UTO OIpeJe/IeHHBbIl MOPAOK peannsalum Ux
JIOBEpUTETIeM, BBIOPAHHBI IM CaMUM, MOXKeT IIPOTUBOPEYNTD
MHTepecaM MaJioleTHero (KOTOpble OH [JO/DKEH YYMUTBIBATh
U 3amyare)»'’t. Mopennpys BO3MOXHbBIE CUTYaIVIM, jajee
B.A. ITamkoBa oTMevaeT: «B mTore Mo>xeT mpoM3ONTH KOH-
GnuKT MHTEepecoB popmreneil (¢ MX IPaBOM Ha BOCHUTAHME
pebenka), pebeHka (C ero MpaBOM BOCHUTBIBATBHCSA U XKUTh B
YC/IOBYSAX, B HAMOO/IbIIEN CTeNIeH) COOTBETCTBYIOIUX €T0 Hal-
JIy4IIIM MHTEpecaM) U aJjBOKaTa, KOTOPBIiI JOJDKEH HeCTBO-
BaTh MICKIIOYNTENILHO B MHTepecax gosepurend (cT. 9 Komekca
npodeccroHaIbHON ITUKY afiBOKaTa)»'”.

[IpencTaBnAeTcs, YTO B CBOMX PAacCYX/I€HMAX yKa3aHHBIN
aBTOP HEOOOCHOBAHHO IIPOBOAMNT IIApaJlIe/ib MEXAY CyAeOHBIM
IpeJICTaBUTENbCTBOM MHTEPECOB OJJHOTO U3 POJUTEIe 110 CII0-

7 Iawxkosa B.A. IlpencraBieHye MHTEPecoB HOBEPUTEIell B Cyhe Ipu

paspelleHn1 CIIOPOB POAUTENENl O AETsIX KaK BUJ afBOKATCKON Hesi-
tenbHOCTY // EBpasmiickas agBokaTypa. 2016. Ne 3(22). C. 47.

174 Tam xe.

75 Tam xe.
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Py pomuTenelt 0 BOCIUTAaHUM pebeHKa 1 IIPELCTaBUTETbCTBOM
MHTEPECOB pebeHKa MpU ero CaMOCTOSATETbHOM OOpalieHun
B CyZ 3a 3amuroi. B.A. [TamkoBa fenmaeT cienyroummii BbIBOJ:
«VIMeHHO “HawTydllye MHTepechl IeTell JOKHBI OBITh IIpef-
METOM OCHOBHOJl 3alMThl aZBOKAaTa B CIOpPAX POAUTENEN O
[eTsX, a IPefiCTaB/IeHVIe IHTEPeCOB HOBEPUTE/IA B Cy/ie MOXKET
OCYIIECTB/IATBCS afIBOKATOM TOIBKO IIPYU YC/IOBUY COBIIAICHVIA
VHTEPECOB JJOBEPUTEIsL, KaK POJIUTES, ¥ peOeHKa, KaK IJIaBHO-
ro “npexgmera’ 3alUTHI»' 6.

[To HaleMy MHEHMIO, CTO/Ib KaTeTOPUYHO OIIPefessiTh yC-
JIOBVsI TIPEACTABUTE/IbCTBA HENb3sl, B TOM YMC/IE M YUUTHIBAS
CUCTEMY BO3SHMKAIOIVX IIPABOOTHOIIEHMII 110 IPeJiCTaBUTENb-
CTBY. MeXZly OZHUM U3 pOAMUTENIeN ¥ aBOKATOM BO3HVKAIOT
IIPaBOOTHOILIEHNsA, OOYCIIOB/ICHHbIe HEOOXOAVIMOCTBIO IIpefi-
CTaBUTE/IbCTBA MHTEPECOB B PaMKax KOHKPETHOTO CIIOpa, KO-
TOPBIIT BO3HMK MEXJy POAMUTEIAMM Y CBA3aH C BOCHUTAHUEM
peberka. COOTBETCTBYeT Ta WIM MHAs CUTYalVsl MHTepecaM
pebeHKa, B UTOTe pelaeT Cyj, HO He aJlBOKAT Ha 3Talle 3aKIo-
YeHIsI COIIAIIEHNS O IPEACTABUTENIBCTBE B CYJIE.

B coorBercTBMM ¢ 1. 2 mocTaHOBieHms IlneHyma
Bepxosnoro Cyna P® or 27 maa 1998 roga Ne 10 «O mpume-
HEeHUV Cy[aMl 3aKOHOJaTe/IbCTBA IIPY Pa3pelieHuy CIIOpPOB,
CBSI3aHHBIX C BOCIIUTAHNEM JeTeli»'”” Ipy MOATroTOBKe M060ro0
Jienia, CBSI3aHHOTO C paspelleHneM CIIopa 0 BOCHUTAHNUM pebeH-
Ka, BXKHO IIPaBUIBHO OIIPENe/NTNUTh 00CTOATENbCTBA, MEIOIIVe
3HaueHNe IS paspellieHns Criopa U MojIexalue JoKa3blBa-
HUI0 CTOpoHaMu. Takue fiefla Ha3HAYAIOTCS K pa3OMpaTenbCTBy
B CyeOHOM 3acefJaHNM TOJIBKO IIOC/Ie ITOJTy4eHNs OT OPraHOB

76 TaM xe.

77 Poccuiickas rasera. Ne 110. 10.06.1998.
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OIIeKM ¥ MOIIeYNTENTbCTBA aKTOB 00CTIeJOBAHNA YCTIOBII YKI3-
HYI JINL, TIPeTeH/IYIONIVX Ha BOCINTaHNe peOeHKa.

Heobxonnmo 3aMeTuTb, 4TO pedb UAIET He O IPOM3BOIbHOM
OIMCAaHUN YCTIOBUIL )XU3HU. bIaHK aKTa COmep>KUT Crelnab-
Hbl€ pasfieibl, IPeyCMOTPEHBI U BapUaHThI 0TBeTOB. C OJfHOI
CTOPOHBI, 3TO UCK/TI0YAeT CAMOCTOATEIbHOCTb COTPYHUKA OP-
TaHOB OIIEKM M IOTIEeYNTENbCTBA B OlleHMBanuu cutyanuu. Ho,
C JIPYroil CTOPOHBI, 3TO TAKXKe MCK/II0YaeT OLeHKY HOIOTHM-
TE/IbHBIX 00CTOATE/NbCTB, Y4€T KOTOPBIX MOXKET OKa3aTb BIIV-
AHME Ha pelleHMe Borpoca. Kpome Toro, He CTOUT 3a0bIBaTh 1
0 TOM, YTO JINIIO, IPEeTeH/IyIollee Ha BOCIUTaHMe pebeHKa, MO-
XKeT IIPO>KMBATh B [pyroM ropope. CiefoBaTenbHO, B CyH OyfeT
HaIlpaBJIeH TO/IBKO aKT 00C/IeOBaHMA YCIOBUII XKI3HM, HEIIO-
CPe[CTBEHHOE Y4acTHe IPe/iCTaBUTENA JaHHOTO OpraHa OleKyn
U TIOIIEYNTENbCTBA B CYleOHOM 3aceJaHUV He IIPEAIoIaraeTcs
U, KaK C/IefiCTBIUe, 3HAYMMble 0OCTOATETLCTBA MOTYT OCTATbCs
BHE I10J1 3peHNA Cyfia.

Kax ormedaer B.A. JlepryHoBa, B 60/IbIINHCTBE 3aK/II0Ye-
HIJI OPTaHOB OIEKM U IIOIIEeYNTENbCTBA He OTPasKeHbI 00CTOsA-
Te/IbCTBA, KACAIOLIVeCs YCIOBUI XU3HN ¥ BOCHUTaHNA pebeH-
Ka, OTHOILIeHNe POofuTeNell K HeMy, He yKa3aHa CTelleHb IIpUBs-
3aHHOCTH K KQXIOMY U3 pOfguTenell, OKpy»Karolell (IIpuBbId-
HOIT) o6cTaHoBKe!”,

3aHMMasACh ~ MCCIEOBAaHMEM  JJAaHHOM  IIpo0/IeMbl,
M.C. KoxoprHa usyunia 6omee gem 200 3aKTI09eHUIT OPraHOB
OIIEKM ¥ MOTNIE€YNTENbCTBA IO Jle/IaM, CBA3AHHBIM C BOCIIMTAHN-
eM peGeHKa: HI OffHO 13 HMX He OTPakaso, KaK OCYIIeCTBIIA-
eTcs (OyfeT oCyIIeCTBIAThCA) IPABO Ha BOCIIMTAHNUE peOeHKa.

78 Cm.: Jlepeynosa B.A. AHanu3 MpaBoOBOTO PeryIMpPOBAHMs ¥ CYAeOHOI

IPAaKTUKM paspelIeHys CIOpOB popuTerei o feTax. M.: PexepanbHas
manaTta agBokaToB P®, 2017. C. 131.
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B OCHOBHOM 3aK/IIOUeHMA COfep)Kaly IPUMEPHBIN NepeyeHb
mevicTBuit poputenei. Ilpu aTom «busndeckoe pasputue» pe-
OeHKa 03HayaeT, YTO OH YMCTHIN, CHITHIN, IMeeT OfEX/Y M T. IL.;
«00y4eHVIe» 0O3HAYALT, YTO POJVITEIN IIPOBEPAIOT BBIIIOTTHEHIE
pe6eHKOM TOMAITHNX 3a/IaHNUI; «0OIIeHNe» Jallle BCero O3Ha-
JaJI0 MPOTY/IKYU C pebeHKOM Ha yuie'”.

Pegaxims ct. 78 CK PO He mo3BOIsIET cAemaTh OMHO3HAY-
HBIV BBIBOJI O TOM, KaKOJ OpraH OIEKM) ¥ IOIEeYUTENbCTBA CO-
CTaBJIAeT aKT, TOTOBUT 3aK/II0OYeHMe U NPefiCTaB/IsAeT COOTBET-
CTByIOIIVE TOKYMeHTHI B CyA (1. 2 cT. 78 CK P®) n, coorser-
CTBEHHO, KaKOJl OpraH OIeKM U MONeYUTeNbCTBA IPUHUMAET
o0s13aTeNIbHOE yYacTye IPU PacCCMOTPEHUN CY/IOM CIIOpa, CBSI-
3aHHOTO C BocruTanneM pebenka (1. 1 ct. 78 CK PO).

[ vccnegoBaHyuss 0603HAYEHHOIO HaMM BOIIPOCA IIpefi-
cTtasAeT uHTepec u cT. 68 CK PO, koTopas nmeeT BecbMa CUM-
BOJINYHOE Ha3BaHMe — «3all[UTa pOAUTEIbCKUX NIpaB». Tak BOT,
€C/IU IIPY pacCCMOTPEHMN CY/IOM TpeOOBaHVA POfUTEIeli O BO3-
BpaTe pebeHKa OT I0OOTO /INI[A, YAEP)KUBAOIIETO €ro y cebs
He Ha OCHOBAHNY 3aKOHA W/IM He Ha OCHOBAHMY CyfileOHOro pe-
IeHNs, OyieT YCTaHOBJIEHO, YTO HY POAUTENN, HU JINIIO, Y KO-
TOPOTO HAXOAUTCS peOEHOK, He B COCTOSIHUY 00eCIeYnTh ero
HaJIe)xalllee BOCIUTAHE Y Pa3BUTHE, CYJ llepefaeT pebeHKa
Ha IT0TIeYeHle OpraHa OIleKM U IIONeYNTe/IbCTBA.

JlaHHasg HOpMa, KOTOpasd, K COXKa/ICHNIO, He TTOTy4IIa OM-
HOTO pas3bsAcHeHUsA co cToponbl IInenyma Bepxosnoro Cypna
P®, nosBonseT nepegarb pebeHKa OpraHaM OIEK) U HOIeYN-
TEbCTBA BC/IEMICTBYIE IPYIMEHEHNUS CY[,OM CBOe0OpasHOIl CaHK-
VY K POAUTENAM — pakTIuecKoro otrobpanms pebeHka.

7% Cm.: Kokopura M.C. CemeiiHO-TIpaBOBbIe OCHOBBI BOCIIUTAHUSA feTel

B coBpeMenHoIt Poccun: monorpadums. M.: IOHUTU-IJAHA, 3akox u
npaso. 2011. C. 76-77.

166 ”



My6anyHoe NpeacTaBUTENbCTBO:

o~ Thasa IV
npobaembl COOTBETCTBUA NpaBaM U UHTEpecam AeTen

Hanomuum, uro ct. 77 CK PO npenycmarpubaeT HeMefi-
JIeHHOe 0TOOpaHue pebeHKa y POMTeIell IIPY HellOCPeiCTBEH-
HOJI yrpose >XU3HU pebeHKa WM ero 30poBblo. Takoe oro-
OpaHye IPOU3BOANUTCS OPTaHOM OIEKV U IOIeYUTENIbCTBA Ha
OCHOBAHIM COOTBETCTBYIOLETO aKTa OpraHa UCIOTHUTETbHON
BIacTy cyobekra PO mnbo axTa IIaBbl MyHUIIMIIAIBHOTO 00-
pasoBaHM:A. B TeueHme cemu mHeNl IOC/Ie BbIHECEHM TaKOTO
pelieHus1 ¥ 0TOOpaHMsI peOeHKa OpraH OMEeKV U MOIeYNTe/b-
CTBa JJO/DKEH 0OPATUTHCA B CYJ C ICKOM O JINIIEHNY POUTENeN
POAMUTENIBCKYX TIPaB MM 00 OTPaHNYEHUN VX B POAUTENbCKUX
IpaBax.

[TpuMennTenbHO Xe K pakTIIecKOMy OTOOpaHuIo pebeHKa
KaK C/Ie[ICTBMIO pMMeHeHMs HOopMbI 11. 2 cT. 68 CK P® npasa
1 00513aHHOCTM OpraHa OIEKM 1 IIOIIEeYNTENbCTBA He ONpeiere-
HBL. 3HAYUT /I 3TO, 4YTO MOXKHO IPEATIONOXUTD PeKUM IIpUMe-
HeHMA 1o aHanoruu 1. 2 ct. 77 CK P®? IIpencrasnsaercs, 4To
J1a, TOCKO/IBbKY 9TO OyIeT COOTBETCTBOBATH IIPVHLIMITY IIPUOPH-
TeTa MHTepecoB HecoBepineHHoneTHero (11. 3 cT. 1 CK P®). Ho,
C IpYyroil CTOPOHBI, OPTaHbl ONEK! U IMONEeYUTENbCTBA, PYKO-
BOJICTBYSICh NYONMMYIHBIM MHTEPeCcOM, (popMarbHO UMEIOT IIpa-
BO IIPUHATD U JPyToe pelieHne.

JInienne poguTeNnbCKUX IpaB TPAJUIMOHHO PacCMaTpu-
BaeTCA KaK KpallHAA Mepa CeMETHO-IIPaBOBOJ OTBETCTBEHHO-
ctu popureneil. IlepedeHb OCHOBaHMI, MOPANOK U IpaBOBbIE
MOC/IEACTBUA IUIIEHNA POAUTENbCKMX IPAB YeTKO perjaMeH-
TUPOBaHBI 3aKOHOM (CT.CT. 69-72 CK PO).

OrpannyeHne ke B POAUTEIbCKMX IIpaBaX BBICTYIAET
BeCbMa CBOEOOpa3HOI Mepoil OTBETCTBEHHOCTU POJIUTENIEIL.
ITpencrapnAeTcsa BO3MOXXHBIM 3aB/IATD, YTO B HEKOTOPBIX CITY-
YasgX OrpaHUYeHMe B POAUTENbCKIX IIPaBaX BBICTYIAeT Mepoil
3alINTHI IPaB ¥ MHTEPECOB KaK pebeHKa, TaK U ero pofuTenei
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(ogHOrO M3 HMX). B CBA3M € 9TMM y4yacTMe OpraHa OImeKy I I0o-
IIeYNTENbCTBA B IIPOLEIype OTPaHNYEHNs POJUTEIbCKIX IIPaB
nprobpetaet ocoboe 3HaUEHIE.

VTak, orpaHnyeHye B pOANUTENbCKUX IPaBaxX JOMyCKaeT-
Cs1, eC/IM OCTaBJieHue pebeHKa ¢ popuTensiMu (OIHUM U3 HUX)
OTIaCHO MI/1s1 pebeHKa 1Mo 00CTOsATeNbCTBAM, OT poauTeneit (ox-
HOTO 13 HUX) He 3aBUCAIINM (IICUXIYecKoe PacCTPOICTBO WM
MHOe XPOHMYeCKoe 3abosieBaHme, CTeYeHIe TsHKEIbIX 00CTOs-
TEIbCTB U IPYTHE).

OTKPpBITHIN TIepeveHb OCHOBAHMIT, HA HAII B3IJIsA[], MOXKET
CIIPOBOIVIPOBATh YPE3MEPHYI0 aKTMBHOCTb OPTaHOB OIEKM U
HOIIEYNTENbCTBA, 3/I0yIIOTpebIeHNe UMY ITyOIMYHBIM HTEpe-
com. KcraTy, 0 TakuMx BOIMIOIIVX CTy4YassX MHOIZA COOOIAIOT
cpencTBa MaccoBoit mHpopmanun. Hampumep, BocmmTaHme
pebeHKa OHVUM U3 POAUTENIEN, OTCYTCTBYIE COOCTBEHHOTO XKI-
JIbsI, IOTEPsi pabOTHI B CBA3Y C COKpAIleHVeM INTaTa, OTCYT-
CTBME [IOIIOTHUTENbHBIX MCTOYHMKOB JOXOHAa U T. II. 0OCTOS-
TE/IbCTBA B COBOKYITHOCTM MOTYT OBITH OLIHEHBI OPTaHOM Olle-
KM I TIOTIEYNTE/IbCTBA KAK CTEYEHME TSKEIBIX 00CTOSATENbCTB.

[IpencTaBnAeTcs, YTO B 3TOM CIy4ae HEMOCPEACTBEHHOMY
IpUMeEHEeHNIO NOAIeXNUT 11. 4 cT. 65 CK PO: «IIpu ocymecrtsie-
HUY PORMUTENBCKNUX IIPaB poauTenu (Mmia, UX 3aMeHsIoLIVe)
MMEIOT NIPaBO Ha OKa3aHMe MM COJeViCTBUS B IPeOCTaBIIe-
HI CEMbe MEIUIIMHCKOI, ICUXOIOTMYECKOIT, TIeIarOrmIecKoit,
IOPUANYECKON, COLMAAbHON IOMOIIM. YC/IOBUA U IOPANOK
OKa3aHMs COIEICTBYA B IPEJOCTAB/ICHNY YKa3aHHO TOMOIIN
OIIpeZeNsITCs 3aKoHofaTenbcTBoM PO o conyanpHOM 06Cy-
xuBaHnm». OIHAKO JJIA OIpefeeHNss CyObeKTa ITyOIudHO
OTBETCTBEHHOCT) IPM HEOKA3aHMU COOTBETCTBYIOLIEN IIO-
MOIIM CJIefyeT AOIOMHUTDh JNAHHYI0 HOPMY IpeIOXKEeHUEeM:
«OTBETCTBEHHOCTD 3a OKa3aHMe COMENCTBMS B IPeOCTaBIe-
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HIM YKa3aHHOJ IIOMOIIY BO3JIaTa€TCsl Ha OpraHbl ONEKU U T10-
IIe4YUTEe/IbCTBa».

[Tpexye yeM oTOMpaTh pebeHKa ¢ MOC/IeAYIOUIM OTPaHN-
YeHVEM B POSUTENbCKUX IIpaBax MM INIIEHVEM POAUTENbCKUX
IIpaB, OPTaHbl OIEKM U IONEYNTENbCTBA JO/KHBI OKa3aTb CO-
JieICTBYE CeMbe B ITOJTy4eHUY He0OXO[MMO TOMOLIIY, Y OTBET-
CTBEHHOCTbD 3a TaKOe COJIelICTBIIE NO/IKHA BO3/IaraThbCs IMEHHO
Ha OpraHbl OIEKY U MONEeYNTENbCTBA.

[IpencTaBuTeNM pPOAUTENBCKON OOIECTBEHHOCTY IOCTa-
TOYHO aKTMBHO BBICTyIa/M IPOTUB NPUHATUA 3aKoHa «O co-
I[MaTbHOM HaTpoHare»'®. X0Ts 3aKOHOJATENTbCTBO O COLMAIb-
HOM OOCTY’>KVMBaHUY, KOTOPOE MbI YIOMVHA/IN, KOMMEHTUPYS
1. 4 ct. 65 CK P®, npegycMaTpuBaeT KOMIIIEKCHBIN XapaKTep
«copencTBuA» ceMbe. COOTBETCTBYIOIINII PEITTAMEHT MEXXBe-
TOMCTBEHHOTO B3aMIMOJIEVICTBUA YCTAaHABIMBAET, YTO IIPU IIO-
TydeHNy MTHPOPMALNM O CeMbe, HY>KAOIIeliCA B COIMAaIbHOM
HIOMOIIY, BCE COOTBETCTBYIOLINME TOCYHAapCTBEHHBIE CIY)XKOBI
JIOJDKHBI [Ie/ICTBOBATh He3aMemauTenbHo. «IIpu mobom cur-
Hasle 0 ceMeViHOM HeOmaromonmyuny, numet O. JleTkoBa, — B
KOHKPETHYIO CEMbIO TYT K€ JO/DKHBI IIPUIITY COLMaJIbHbIE pa-
OOTHMKM U TIPOBEPUTH YC/IOBUS COREPKaHUs pebeHKa, 4TOOBI
BBIJJAaTh IUIAaH MCIpaB/IeHNsA HeJocTaTKoB. Ho ecnm cembs He
COIJIAIIAeTCSI C HUMU, PeOEeHOK M3BIMAETCS 13 CeMbU» 8!,

180 Kopnaxosa C.B., Yuepuna E.B. HenonycTuMOoCTb IPOU3BOTIBHOTO BMe-

IIaTe/IbCTBA B Jiella CeMbJ IOCYAAPCTBEHHBIX OPIaHOB U JIO/DKHOCT-
HBIX JIMI] 4epe3 IPU3MY COLMaJbHOTO HMaTpoHaTa // DNeKTPOHHbIN
Hay4HbI >KypHan ballka/lbCKOTO TOCYJapCTBEHHOTO YHMBEPCUTETA.
2016. Ne 4. C. 7.

Jlemxosa O. 3aKOH O COLMAIBHOM OOCTY>KMBAaHMY IPAXAAH: JTydlle
npexHero [Dnexrponnbiii pecypc]. URL: http://www.osoboedetstvo.ru/
post/2014/02/zakon-osocialnom-obsluzhivanii-grazhdan-luchshe-pre-
zhnego.
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YunuteiBas, 4TO B COOTBETCTBUMU cO CT. 15 DenepanbHOro
3akoHa «O0 OCHOBaxX COLMANIBHOTO OOCTY>KMBaHVA I'PaKIaH
B PD»'82 MHOrMe poccuiickye ceMby MOTYT OBITH IpPV3HAHBI
HY>KJAIOIVIMICS B COLMAJIbHONM IIOMOLIY IO OOBEKTUBHBIM
OCHOBAHMAM, OPTaHbl OIIEK! U IIONIeYNTE/IbCTBA B pAMKaX OKa-
3aHMA COOTBETCTBYIOILIEN IIOMOIM MOTYT BMEIINBATLCA B Jiea
CEMbM, YTO TAK)K€ HE COOTBETCTBYEeT OCHOBHBIM Haya/laM ce-
MeIHOI'0 3aKOHOJIaTe/IbCTBA.

Popurenn, KoTopble 0OpaLIalOTCS 32 COLMANBHON TIOMO-
IbI0, TTONAJIAI0T B 30HY 0COOOr0 BHMMAaHMS OPTaHOB OIEKM U
MOIeYNTENNbCTBA. VI, ecity ceMbs IpM3HaHa HAXOJAILENCA B CO-
L[/1aJIbHO OITACHOM I10JIO>KEHMY VJIV MIHOM TPYHOM >KM3HEHHOMN
CUTYaLVIM, VIS Hee pa3pabaTbIBaeTcs ClIelMa/lbHBII IVIaH pa-
00TBI, perlaMeHT HEKOTOPBIX CyobekToB PD npegycMaTpuBaet
B TaKMX C/Ty4asAX «OTKPBITE IIEPCOHAIBHOTO Jie/Ia CEMbII».

B oTHOLIeHNN ceMbU MPOBOAATCS pa3nmnyHble MPouUIaK-
TUYECKVe MepONPUATUS, HO B OONBIINHCTBE CIy4aeB CUTYa-
ISl He MEHsIeTCsl — Beflb COLMaIbHble CTY)KObl He MOTYT Tpy-
JOYCTPOUTh POAUTENEll, BBIIIAYMBATh IOcoOue B OoblieM
pasmepe, 4eM 3TO IIPEJYCMOTPEHO 3aKOHOM.

W Torpa opraHbl oneku 1 MONeYnTe/IbCTBA B IIOJTHOM COOT-
BeTcTBUM CO CT. 121 CK PP npusHaioT pebGeHKa OCTaBIIMMCS
6e3 rmoreyeHns1 pojuTesIeil M U3BIMAIOT U3 CEMbIA.

HanomnuM, 4TO B 3TOV CTaThe COREP>KUTCA OTKPBITHIN I1e-
pe4eHb OCHOBAHMII /1A NPUHATUA COOTBETCTBYIOIIETO pellle-
HuA. Hapany co cmepTbio popuTeneit, MMIIeHNs VI OTPpaHnde-
HIA VX B POAUTENbCKUX IIPaBaxX B JAHHOV CTaThe YKa3bIBA€TCH,
YTO TAK)Ke «IIPU CO3JJaHUM JIeVICTBUAMM UK Oe3IeiicCTBIeM Po-
182 QepepanbHblil 3aKoH OT 28.12.2013 Ne 442-O3 (pen. ot 21.07.2014)

«O6 OCHOBax COLMANBHOrO OOCTY)XMBaHMA IPaXKgaH B Poccuiickoii
Depeparyn» // C3 PO. 2013. Ne 52 (gacts I). Cr. 7007.
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JATeTIeN YCIOBUI, TIPEfCTAB/AIONNX YTPO3y XUSHU WM 3[0-
POBBIO fieTell MO0 MPENnATCTBYOIX VX HOPMaTbHOMY BOC-
NVTAHUIO Y PAa3BUTHIO, @ TAKXKe B IPYIUX CIYYasiX OTCYTCTBUS
POMTENBCKOTO MOTIeYeH sI» 3alll/Ta TIpaB ¥ MHTEPEeCOB JeTeil
BO3JIaTaeTCs Ha OpPraHbl ONEKM ¥ IO TeIbCTBA.

[Tonaraem, 4TO MMEHHO IlepeYyeHb OCHOBAHMII /IS IIPU3HA-
HYs1 pebeHKa OCTaBUIIMMCS 6€3 POUTETbCKOTO ITOTIeYeHsI BbI-
CTYIaeT ITOYBOI JI/Is1 BO3MOXKHBIX 3/I0YIIOTPeOIeHNIT CO CTOPO-
HBI OPTaHOB OIIEKV I ITONIEYUTENbCTBA IIPY U3BATUYN pebeHKa
U3 CEMbI.

B coorBercTBUM C mpukasoM MwunHoOpHayku Poccum ot
17.02.2015 Ne 101 (pem. ot 17.03.2016) «O6 yTBepKaeHMUM
[MTopsnka popMupoBaHMs, BeLeHNs M UCIOIb30BAHUA TOCY-
JlapCTBEHHOTO 0OaHKa MAaHHBIX O JIeTAX, OCTaBIIMXCA 0e3 IIo-
He4yeHNsA popuTeneii»'® ycTaHOB/IEH IepedeHb JJOKYMEHTOB,
CBUJETENbCTBYIOIMX 00 00CTOATEIBCTBAX YTPATh peOEHKOM
ponuTenbckoro nonevenus (6onee 20 mO3UIINI).

Ba)xHO OTMeTNTB, YTO peOEHOK MOXeT OBITh ITOMeIleH B
CIlela/IbHOe yUYPEeX[eHNe Ha OCHOBAHMM pelIeHVs INOApas-
Jie/IeHVsI OPTaHOB BHYTPEHHUX JIe/l 110 Jie/laM HeCOBEepIIeHHO-
netHuX. Tak, cormacHo ctT. 21 @3 «O6 ocHOBax cUCTeMbI IPO-
¢umakTVKy 6e3HaJI30PHOCTY M IIPAaBOHApPYLIEHWIT HecoBep-

184

HICHHOJIETHUX» YKa3aHHbI€ TTOApa3aeIeHNA OCYIIECTBIAIOT

183

[Tpukas MwunobpHayku Poccum ot 17.02.2015 Ne 101 (pem. ot
17.03.2016) «O6 ytBep>xnenun Ilopsigka GopMupoBaHus, BefeHNs U
UCIIO/Ib30BAHNU TOCYAAPCTBEHHOTO OaHKa JAHHBIX O AeTsAX, OCTABIINX-
cs 6e3 momedeHns popureneit» // OduumanbHBIl HHTEPHET-TIOPTAN
npasosoit nadpopmanuu. URL: http://www.pravo.gov.ru, 23.03.2015.

8 OQepepanpHblil 3aKOH OT 24.06.1999 Ne 120-D3 (pexn. ot 07.06.2017)

«O6 ocHOBax cucreMbl IPOPUIAKTUKY 6€3HAA30PHOCTYU U IIPABOHA-
LIEHNI1 HECOBEPIIEHHOIETHIX» . . Ne 26. Cr. .
py1enui p // C3 Pd. 1999. Ne 26. Cr. 3177
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B IIpefiefiaX CBOEV KOMIIETEHIINI MepbI 110 BBISABICHUIO HECO-
BEepIICHHOJIETHIX, OOBAB/ICHHBIX B PO3BICK, @ TAK)XXe HeCcoBep-
IIEHHOIETHNUX, HY>KJAIOLIVXCsA B IIOMOIIM TOCYHapCTBa, U B
YCTaHOBJIEHHOM HOPsI/IKe HAIIPAB/IAIOT TaKMX JIUI] B COOTBET-
CTBYIOIIIVIE OPTaHBI VIV YIPEKAEHN CUCTEMBI IPO(PUIAKTUKI
0e3Ha/I30PHOCTY ¥ IIPAaBOHAPYIIEHMII HECOBEPLIEHHONETHUX
7160 B VIHbIE YUPEXKJEHU».

Taxyum 06pasom, feficTBYIOIIee 3aKOHOAATEIbCTBO Ha [eIs-
eT ITOJTHOMOYNAMY N0 (PaKTUIeCKOMY U3BATUIO HECOBEPILIEH-
HOJIETHUX M3 CeMbJ He TOJIbKO OPraHbl OIEKM M ITOIeYNTeNb-
CTBa, He IpeNyCMaTpyUBasi P 3TOM €IVHOTO IePeYHs OCHO-
BaHUII [Is1 IPU3HAHMA 32 peOEHKOM CTaTyca OCTaBIIerocs 6es
IIOIIEYEHNA POAUTEIIEN.

[Tonmaraem, 4TO MA/IsI M3MEHEHMs CUTYal[My HEOOXOZVMO
pasmmyaTh BCe-TAKM J{Be TIPYIIIBI OCHOBAHWIL: TaK CKaXKeM,
«00'BEKTUBHO-OKOHYATE/IbHbIE», KOT[A €[UHCTBEHHBIT POMIN-
Te/b yMep, 00a POJVTEIs UK eUHCTBEHHBI POJTE/Ib /IIIIe-
HBI POJUTENBCKNX HPaB U T. [I., U «CYOBEKTUBHO-YCIIOBHbIE,
KOTZIa e[HCTBEHHBIVI POAVTE/Ib HAXOAUTCA B OO/NbHUIIE, Bpe-
MEHHO He paboTaer 1 T. [i.

Cratyc «peOeHOK, OCTaBIIMIiCs 6e3 IOMeYeHUsT POJuTe-
nev» BredeT /i pebeHKa 0coOble MpaBOBbIE MOCTIENCTBUSA U
II039TOMY HO/DKEH MMeTb YeTKUe OCHOBAHVA — «00BEKTUBHO-
OKOHYAaTe/TbHbIe».

Bo Bcex Apyrux crydasx ceMbs MOXeT OBITh IIpM3HAaHA Ha-
XOJAILENCA B CIIOXKHOM >KM3HEHHOM CUTYallUy, YTO IIOBJIEYEeT
OKasaHIe OIIpefie/IeHHO COLMa/IbHOI IIOMOIIY, HO pe0eHOK He
IO/DKEH MI3BIMAThCS U3 CeMbI.

B coorBerctBun co cr. 77 CK PO orpanmyenue B ponu-
TEIbCKUX IPaBax HOIYCKAETCS TAK)Xe B CIy4asX, eCIM OCTaB-
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neHye pebeHKa ¢ poputensaMu (OXHUM U3 HUX) BCIEACTBYE VX
HIOBefIeHNsI SIBJISIETCS ONACHBIM ISl pebeHKa, HO He YCTaHOB-
JIEHBI JJOCTAaTOYHbIE OCHOBAHMA [JIA JIMLIEHU POIMUTENIbCKUX
npaB. VIMeHHO B 9T0i1 cepe OpraHbl ONEKV U OIEYNTeTbCTBA
TOJDKHBI IPOABUTD MAKCUMAa/TIbHYIO CTENIEHb BHUMAHMUA U OT-
BETCTBEHHOCTH: eCly popuTeny (OfuH U3 HUX) He M3MEHAT
CBOETO NOBEEHM, OPTaH OIEKM ¥ IONEeYNTENbCTBA IO MCTe-
YeHVM LIeCTV MecAleB 005A3aH IpefbABATh VICK O JMIICHNUN
ponuTtenbckux mpas. Ho B mHTepecax pebeHKa COOTBETCTBYIO-
ML MICK MOYKET OBITH IIpebsIB/ICH U PaHbIIIe.

HecmoTpss Ha ABHOe COOTBETCTBME MHTepecaM peOeHKa,
BCe-TaKJ BO3HMKAET BOIIPOC O KPUTEPUAX, KOTOPBIMU JJOJDKEH
B ITOJOOHOII CUTYalM PyKOBOJCTBOBATHCA OPTaH OLEKM Y 10-
IIeYNTe/IbCTBA TPV OLIEHMBAHNM NTOBefleHNs pofguTeneil. Kpome
TOrO, Jake (popMabHOE OIpefeNeHyie OCHOBAHNA /IS JINIIIe-
HIA POAUTENbCKMX ITpaB 3HauMMo. Benb B cT. 69 CK PO Hert Ta-
KOTO OCHOBAHUA, KaK «COXpaHEeHMe OIIaCHOCTY IS peOeHKar.
IIpencraBnseTcs, YTO Py PEryIMPOBAHNN UCCIEfyeMbIX ITpa-
BOOTHOILIECHNUII 3aKOHOJATeIb YCTAaHOBWJI CIMIIKOM OOJIBIION
MOo@T B IIOTHOMOYNAX OPTaHOB OIIEKM U IONEeYNTENbCTBA, YTO
TaK)XXe MOXKeT CIIPOBOILIVPOBATD 3/I0YIIOTpebIeH e ITyOMMIHbIM
VHTEPECOM.

B KOHTeKCTe JaHHBIX PacCyXAeHMIT 0OpaTMMCA K pasb-
AcHeHuaAM Ilnenyma Bepxosnoro Cypma P®, copepxammmcs
B II. 12 yKa3aHHOroO paHee IOCTAaHOBJIEHMA: «...a TAKXe KOIja
PV pacCCMOTPEHNN fiefia He OyJeT yCTaHOB/IEHO OCTaTOYHbBIX
OCHOBAHMII JyIsI JIVILIEHUs popuTeneil (OfHOTO U3 HUX) POnu-
TENbCKUX IIPaB, CYZl MOXKET BBIHECTU pelieHue 00 0ToOpaHuu
pebeHKa 1 Ilepefiade ero Ha IIOIeYeHVe OPraHOB OIIeKY U HOIe-
YNTEIbCTBA IIPY YC/IOBUY, YTO OCTaBJ/IeHUe peOeHKa Y poauTe-
nen omacHo Ay Hero (1. 2 ¢T. 73 CK PD)».

| 1



3noynotpebneHre MHTEPECOM B CEMEMHbIX MPAaBOOTHOLIEHMUAX

O.H. 3ampudi “
MEXAY POAUTENAMMU U [ETbMMU

Takum o6pasoM, CyJ OTKasbIBaeT B VICKE O JIMIIEHUN PO-
puteneyt (OZHOTO U3 HMX) PONUTENBCKUX MIPAB U IepefaeT pe-
OeHKa Ha IIOIleYeH)e OpraHa OIEKM ¥ IOIeYuTenbcTBa. [Ipn
atoM IInenym ykaspiBaer Ha ct. 73 CK P®. 3naunt m 910, 41O
noyfo0Has repefada pebeHKa Ha IONeYeHMe OpraHa OIeK! U
TIIOIIeYNTEeIbCTBA B/IeYeT Te >Ke IPaBOBbIE MTOC/IEACTBIA, YTO U
OrpaHNYeHIe POANTeNIell B POAUTENbCKUX IIPaBaX, OCHOBAHNA
U TIpoLiefiypa KOTOPOTo ycTaHOB/IeHHI B cT. 73 CK PO? Vnn xe
pebeHOK (QaKTUYeCKU MPU3HAETCSA OCTABIIMMCA 0Oe3 Imomede-
HUSL POAMTeIell, HO IIPY 3TOM K €r0 pOAUTeNsM He ObIIu Ipu-
MEHEHbI MephI CEMEITHO-IIPAaBOBOI OTBETCTBEHHOCTH, CIEJ0BA-
TEIbHO, OHJ COXPAHSAIOT CBOM POAUTENbCKYE ITpaBa U 00s3aH-
HOCTM B IIOJTHOM 00'beMe?

«VIMEHHO OpraHbl OIEKM U IIONEYNUTENbCTBA, — MUIIET
V.. OppuHapies, — IeATeNTbHOCTb KOTOPBIX BBI3bIBAET B IIO-
CllefiHee BpeMs MHOTO HapeKaHWII, BeAyT ydeT HeTell, OCTaB-
muxcsi 6e3 morneveHns popuTeeil, 00eCreunBaloT 3aINUTy UX
IIPaB I MHTEPECOB IO PelIeHNA BOIpoca 06 MX yCTPONCTBE I,
VICXO[Sl U3 KOHKPETHBIX OOCTOATENIbCTB YTPAThl HOIEYEHVA
poxuTeneit, u36yuparwT GOpMBI YCTPOIICTBA AETel, OCTABLINXCS
0e3 momneyeHNs poAUTeNIel, a TAKXKe OCYIIeCTB/IAIT MOC/IeRYI0-
VI KOHTPOJIb 3 YC/IOBUAMY VX COREpXKaHMs, BOCHIUTAHUA U
obpasoBanus (1. 1 ct. 121 CK PO)»'%,

[To MHEHUIO YKa3aHHOTO aBTOPA, «C MOMEHTA IPU3HAHMUSA
pebenka ocraBHIMMCS Oe3 momedeHus poputeneit (dakrmde-
CKM — M3DBATUA U3 CEMbM), OPTaHbI OIEKY M HOIEeYNTeIbCTBA
MOT'yT HayaTh paboTy IO Iepefade 3TOro pebeHKa Ha BOCIIN-
TaHMe B JPYIYI0 ceMblo (OIleKa, NOIEeYNTeIbCTBO, IIpJeMHas

185 Opounapues V.J. O HeOOXOFUMOCTH COBEPLIEHCTBOBAHNS CEMEITHO-

rO 3aKOHOJIATENbCTBA B cepe M3bATUA AeTell n3 cembyu // BecTHMk
Tepckoro rocypmapcrsensoro yausepcureta. 2017. Ne 1. C. 36.
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ceMbs U T. A.). JINIIb B OTHOIIEHNV YCBIHOBJIEHUS HEVICTBYET
BpeMeHHOe OTpaHMuYeHNe — O UCTeUeHM IIeCT MeCHIeB CO
[IHA BBIHECEHMS CYJOM peLIeHMS O JIMIIEHUM POAUTENbCKUX
IpaB pe0eHOK He MOXKeT OBITh YCBIHOBJIEH. 3aMeTIM, YTO 3TO
IIPaBIUJIO HE MCKIII0OYAeT TOTO, YTO OyIeT HavyaT IIOJTOTOBUTEb-
HBII 9TAIl K YCHIHOBJIEHUIO» %,

Bospasum VL.VI. OpguHapieBy B TOM, YTO «HECMOTPS Ha
IpefyCMOTPEHHOE 3aKOHOM IIPABO POAUTENA BOCCTAHOBUTD
IIPaBOOTHOILIEHNE C peOEHKOM WM K€ CHATb COOTBETCTBYIO-
IIJie OTPAaHMYeHM s, OPTaHbl ONlEeK! U TONeYNTe/TbCTBA MICXOMAT
U3 MIPe3yMIIIVY IIPOTUBOIONIOXKHOTO COflepKaHusA, TIOCKOIbKY
obecneynBaOT YCTPOICTBO pebeHKa B APYTyI0 CeMbIo Ha BOC-
HUTaHNe IPAKTUYeCKy Ccpasy xe»'?.

Kak 0b110 OTMe4YeHO HaMyt paHee, TOCYAapCTBO HAMEPEHHO
COXpaHsAeT IPeNMYIIeCTBEHHBIN XapaKTep POAUTENTbCKIX IIPaB
Jlayke TIOCIe BbIHECEHM CYIOM pellleHMs O INIIeHNN UX POfu-
TeNbCKMX IIPaB.

Takum o6pasom, obpalieHne MUIb K HECKOTBKUM HOPMaM
CK PO, npenycMaTpuBaOIM IOTHOMOYNA OPTraHOB OIEKU 1
IIOTIEYUTENbCTBA B c(epe OCYIIeCTBICHNS POAUTENAMI CBO-
UX IpaB ¥ 00s3aHHOCTEI, II03BOJIsIET OOPATUTh BHUMaHNUe Ha
HECOBEPILIEHCTBO [IEJICTBYIOLIETO 3aKOHOMATENbCTBA, HEKOP-
PEKTHOCTb pefaKLuy OTHEbHBIX HOPM, UTO, B CBOIO OY€pellb,
MO>KHO PaccMaTpuBaTh KaK OObeKTVMBHbIE MPENIOCBUIKH 3710-
yrnorpe6yeHus IyOMMYHBIM MHTEPECOM B 4YaCcTHO-IIPAaBOBOIA
cdepe BOCIUTAHNUSA JIeTell B CEMBbe.

BaxxHo otMeTuTh, uto cT. 77 CK P® Hagensaer oprassl ome-
KM 1 IIONI€YNTENDCTBA IIOJTHOMOIMAMMN 110 HEMEJJIEHHOMY OTO-

186 Tam xe.

187 TaM xe.
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OpaHuIo pebeHKa IIPU HEIIOCPEACTBEHHOM yIpo3e ero XU3HU U
370pOBbI0. V uiIb MOTOM B TeyeHMe HelleNny OpraH OIeKU U
IIOIIeYNTENbCTBA 0OpaIaeTcs B CyJ C MICKOM O JIMIIEHUN VJIN
OTpaHMYEHNM POAUTENbCKUX IIPaB.

COOTBETCTBEHHO, OIATH BOIPOC 00 OCHOBAHMAX U KpU-
TepUAX OLEHMBAHUA OpTaHaAMM OIEK! U MOIeYNTeNbCTBA C/IO-
JKUBIIENCA CUTyallMM KaK HEIOCPeACTBEHHO YIpO’Kalollei
YKVI3HY VIV 3JOPOBBIO peOeHKa.

ITnenym BepxosHoro cyza PO B nocranoBneHun ot 14 Ho-
a6ps1 2017 ropga Ne 44 «O mpakTuKe IpUMeHEHNU CyaMI 3aKO-
HOJIaTe/IbCTBA IIPY pas3pellieHNN CIIOPOB, CBA3aHHBIX C 3AIUTO
IIPaB J 3aKOHHBIX MIHTEPECOB peOeHKa Py HeIIOCPEACTBEHHO
yIpo3e ero KM3HU WIN 3[0POBbIO, a TAKXKe IPU OTpaHNYeHUN
WIN JIUIIEHUM POJNUTENbCKUX IpaB»'® mam 6osee mmpoxoe
TOJIKOBaHMe COOTBeTCTBYIoIMX nonoxennit CK PO, nexenu B
[Tocranosnenun ot 27 masa 1998 roma Ne 10 «O nmpumeHeHNn
Cy/laMI 3aKOHOJIaTeNbCTBA IIPY paspellleHny CIIOpOB, CBA3AH-
HBIX C BOCHUTAHNEM fieTei»'*’.

Bo mHOrom mannmarusa IInenyma no paspAcHeHUIO CT. 77
CK P® 6pia BbI3BaHa aKTUBHBIM OOCYXXZIeHVeM O0IeCTBeH-
HOCTDBIO, YYEHBIMI U MapAaMeHTapUAMU IPAKTUKU UZDBATUA
OpraHaMM OIeKV U TIOIEeYNTeNTbCTBA AeTell U3 CeMby Ipu 00-
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[Tocranosnenne Ilnenyma Bepxosuoro Cymga PO ot 14.11.2017 Ne 44
«O mpakTMKe IpPUMEHEHM: CyflaMM 3aKOHOZlaTe/bCTBAa IpU paspe-
LIEHUM CTIOPOB, CBA3aHHDIX C 3aLIUTON IPAB ¥ 3aKOHHBIX MHTEPECOB
pebeHKa IIpM HEMOCPECTBEHHOIT Yyrpose ero >KUSHU WM 3TO0POBBIO,
a TaKKe IPU OTPaHMYEHUM WIM JMUUIEHUM POJUTENbCKUX IIpaB» //
Poccuiickas rasera. Ne 262. 20.11.2017.

[Tocranosnenne Ilnenyma Bepxosuoro Cyna P® ot 27.05.1998 Ne 10
(pen. ot 14.11.2017) «O mpuMeHeHUM CyfaMy 3aKOHOJATENbCTBA IIPU
paspellleHNY CIOPOB, CBA3aHHBIX C BOCIUTaHMeM JeTeit» // Poccuiickas
raszeta. Ne 110. 10.06.1998.
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CTOATENbCTBAX, HEINOCPEJCTBEHHO YTPOXKABIIMX >KM3HU WU
3I0pPOBBIO JIETEN.

Y4unreiBas, 4TO aKT 00 OTOOPAHWUM BIOC/IEACTBUY MOXET
OBITb OCHOpEH B cype, [IneHyM mombITancst pa3bsCHUTD, YTO
crefiyeT IOHMMATb TIOf, TAKMMM 00CTOATETbCTBAMIA.

B wacTHOCTH, «TsDKe/m0e MaTepuanbHOE IOJIOKEHNE CEMbI
caMo 110 cebe He ABJIAETCA JOCTAaTOYHBIM OCHOBAHMEM JIJISI OTO-
OpaHus feteit y poputeneir Ha ocHoBaHuu cT. 77 CK PO, ecin
poxmuTeny fOO6POCOBECTHO MCIIONHAIT CBOM 0OA3aHHOCTH IIO
BOCIIUTAHUIO JieTeil, 3a00TATCA O HUX, CO3JAI0T HEOOXOAMbIe
YC/IOBUA JJIS1 pasBUTHA JieTell B COOTBETCTBUM C MMEIOIIVIMU-
Csl MaTepyaIbHBIMU U (PUMHAHCOBBIMYU BO3MOYKHOCTSIMY CEMbII»
(1. 33).

Henp3s He oT™MeTnTh, uTO IINeHyM dakTidecky pasbacHA-
er nonoxxenus:A ct. 77 CK PO g1 opraHoB omneku 1 momnedu-
TE/IbCTBA, a He [/IA CYZIOB, IOCKO/IbKY HeMel/IeHHOe OTOOpaHIe
pebeHKa IIpOM3BOAUTCA OPTAaHOM OIIEKV J IIONEeYNTeIbCTBA Ha
OCHOBaHMM aKTa OpraHa VCIIOJTHUTETbHOI BJIACTU CyObeKTa
P® nu6o r1aBbl MyHUIUIIAIBHOTO 0Opa3oBaHMA.

YunrbiBadg 970, MOXXHO NP EATIONOXUTD, YTO CUTYaluA BPAL
I U3MEHUTCSA: OPTaHbl ONEKN U ITOIEYNTENbCTBA Peanu3yloT
CBOM IIOJTHOMOYNA, ITOJ1aras, 4YTO JJIA XKU3HU VIIN 3[0POBbA pe-
OeHKa eCTb HEIIOCPEeCTBEHHAS YIPO3a, I3BIMAIOT €TI0 VI3 CEMBIL.
Ecmm BmocnenctBum cys OymeT paccMaTpuBarh 3asBJIeHME O
IpU3HAHNMU aKTa 00 0TOOpaHNY HeleICTBUTE/IbHBIM, BOT TOT-
fa u OYAyT yYUTBIBAaTbCA pasbscHeHus [Inenyma BepxoBHoro
cyna PO®.

HeoOxomyuMo OTMeTHTD, YTO 3aKOH He IpefycMaTpuBa-
eT TPeThbero BapMaHTa — BO3BpaTa pebeHka B ceMblo. To ecTb
IPe3IOMUPYETCs, YTO OPraHbl ONEK! U ITOIeYUTe/NbCTBA ObIIN
a0COMIOTHO TIPaBBbI, OLIEHUB O0CTOATENIbCTBA U U3BSIB pebeHKa
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U3 CEMbM, [/ POANUTEIIEN eCTh IepCIeKTUBa TOIbKO INIIEeHNA
VIV OTPAaHMYEHNA B POSUTENIbCKUX IIPABaX.

[Tomaraem, 4To U3BsATUE PeOEHKA U3 CEMBU MPU HETIOCPEN-
CTBEHHOI1 YIpO3€ €ro >KU3HU UM 3[J0POBbIO BO3MOXKHO Ha OC-
HOBAHUM aKTa OPTaHa OIIEKU U IIONIEeYUTENbCTBA, HO C ITOC/IENY-
IOIIVIM IIPY3HAHVEM CYy[OM B Te€U€eHMe 24 4aCcOB 9TOr0O aKTa 060-
CHOBaHHBIM M/IM HEOOOCHOBaHHBIM. B CBsi3M ¢ 9TMM pemaxius
ct1. 77 CK P® no/pkHa 6bITh M3MEHEHA.

[IomrHOMOYMA OPTraHOB ONEKM M IONEYNUTE/IbCTBA TaKXKe
OIIpefielieHbl B CllelManbHbIX IIpaBuiax, yTBepKoeHHBIX IIO-
craHosieHueM IIpaBurenbctsa PO or 18 masa 2009 ropma Ne 423
«O6 OTHeNbHBIX BOIPOCAX OCYIIECTB/ICHNA OIEKV U IIOIeYN-
TEJIbCTBA B OTHOIIEHNY HECOBEPIIEHHOJIETHNX IPaXkgan»'*.

Tak BoOT, B cooTBeTcTBMM C [IpaBumamMu OCyllecTBIEHUS
OT/I€/IbHBIX IIOTHOMOYMII OPTAaHOB OIIEKM ¥ ITOIE€YUTE/NTbCTBA B
ClIy4ae OTCYTCTBMA VIV HEOCTAaTOYHOCTY Yy OPraHOB OIEKM U
IIOIIeYNTE/IbCTBA OPraHM3ALVIOHHBIX, Ka/IpOBbIX, TEXHNUECKUX
Yl MHBIX BO3MOXKHOCTeVl 00pa3oBaTebHble, MEAULIMHCKIE VIV
uHble(!) OpraHM3anNy MOTYT OCYIECTB/IATh MOTHOMOYMSA Op-
TaHOB OIIEKM U IIOTIEYNTE/IbCTBA IO BBIABIEHMIO JIETEN, HY>K/ja-
IOIMXCS B YCTAHOBJICHUY Hafl HUMM OIEK!U VIV TONeYNTeNb-
CTBa, BK/II0Yas 00C/IeoBaHe YCIOBUI XXI3HM TaKMX HeCOBep-
IIeHHOJIETHNX M VX CeMeli, TI0 TTOfi00PY U IIOAITOTOBKE TPaXKAaH,
JKeMALMX IPUHATD JjeTell B CEMbIO.

[Ipyyem 5T MOTHOMOYMA MOTYT OCYLIECTBIATHCA Opra-
HM3aLMAMY Ha BO3ME3THON My 6€3B03Me3JHOI OCHOBE B CO-
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[Tocranosnenue IlpaBurenbctBa PP or 18.05.2009 Ne 423 (pen. ot
10.09.2015) «O6 oTHenbHBIX BOIIPOCAX OCYILeCTBICHNS ONeKY ¥ HOIIe-
YUTENbCTBA B OTHOILIEHNY HEeCOBEpIIeHHOMeTHUX Tpakaan» // C3 PD.
2009. Ne 21. Cr. 2572.
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OTBETCTBUM C JOTOBOPOM, 3aK/II0YEHHBIM C OPTaHOM OIIEKU U
MIOIE€YNTE/bCTBA.

ITonaraem, 4TO ecny y>X NOATOTOBKOV TpaXkfaH, >Kemaro-
X CTaTbh ONeKyHaMyu (rmomedmtensMu), obOpasoBaTelbHbIE
OpraHM3aluy MOTYT 3aHMMAaTbCs, TO BbIABJIEHME JI€TEN, HYX-
JAIONIVXCS B OIeKe (IIOIeYMTeNbCTBE), — VCKIIOYUTENbHbIE
IIOJIHOMOYVsI OPTaHOB OIIEKM ¥ IIONEYUTENbCTBA, KOTOPbIE HE
MOTYT OBITD TIepefaHbl HUKAKUM JPYTYM OpPTaHU3AIVIsAM.

Henbssa He orMeTnTb M1 TO, 4TO B [IpaBmiax yKasaHo «MHbIE»
OpraHu3alnuy, 4YTo He VICK/II0UaeT 3aK/I04eHle JOTOBOPOB C pe-
JIUTVO3HBIMM ¥ MHBIMU OOIIeCTBEHHBIMI OPTaHNU3AIVISIMY, YTO
TaK>Ke BPsAJ, /I COOTBETCTBYET HaWIYYIINM MHTEpecaM JeTell.

[TpodunakTryeckre Mepsl, KOTOpble B paMKaX COLMAIb-
HOTO O0OCTYy>XMBaHWSA IPOBOAATCA OpraHaMM OIIeKM U IIOIIe-
YUTENbCTBA, HE VICKIIYAIOT IPEAbABICHNA VICKA O JIUIIEHUN
poAMTesneil POAUTENbCKNX IPaB MM 00 OTpaHNYEeHNN VX B PO-
INTeNbCKMX HpaBax (ct.cT. 70, 73 CK PO).

VI3no)KeHHBIe CY>XJEeHUS INPENCTaB/I0T cO00I 3aMeTKU
JIAIIb O MAJION YacTy Mpo6ieM, BOSHMKAMIINX IIPY OCYIeCT-
BJIEHMY OpPTaHaMM OIIEKM M IIOIIEYUTE/TbCTBA CBOMX IIOTHOMO-
YUl 10 06eCIIeYeHN O MIPaB ¥ MHTEPECOB fIeTell.

MoxxHo BBIpasuth conupapHocTth ¢ [LB. Cembeir: «B eB-
POIIETICKMX CTpaHax TOT 06beM pabOThI, KOTOPBIN B Poccun B
COOTBETCTBUM C POCCUIICKUM 3aKOHO/IaTe/IbCTBOM JIOJDKEH BbI-
MOJIHATD CIIELMAIMCT OPTAaHOB OINEKM U IOIEYNTENbCTBA, BbI-
IIOJIHAETCA, KaK IPAaBUJIO, KOMIUIEMEHTAPHO IPEICTABUTENA-
M TOCYHAapPCTBEHHBIX OPTaHOB, COLMAIbHBIMM PaOOTHMKAMI,
CTeMATN3NPOBAHHBIMHA CYAbAMM» ',

¥ Cemvss I'B. IlpodeccnoHanbHBI CTAaHAAPT CIELMANNUCTA OPraHOB

olleK) u TornednTenpcTsa // Ilcuxonornyeckas Hayka u o6pasoBaHiue.
2013. Ne 3. C. 19-28.
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O6mbsaBnennoe Ilpesupgentom P® [lecatunetne [leTcTBa
JIOJDKHO O3HAMEHOBATHCA, IIPEX/Ie BCEI0, COBEPIICHCTBOBAHM-
€M MeXaHM3Ma IIPAaBOBOTIO PEryIMpPOBAHNA JeATeTbHOCTU Op-
TaHOB OIIEKY VI IIONEeYNTe/IbCTBA, VX B3aUMOJEVICTBS C MIHBIMU
OpraHami, HaJie/IeHHbBIMJ COOTBETCTBYIOIVIMM ITOTHOMOYNS-
M. Kpome 0TMeueHHBIX BBIIIIe IPEIOXKEHNUIL:

» HeoOXOAVM MOHMTOPVHI HOPMATVBHBIX IIPABOBBIX aK-

TOB Ha (eflepaIbHOM YPOBHE 11 YPOBHe CyO'beKTOB PD
C LIe/IbI0 MTOC/IeRyolell YHU(pUKALNM, IIOCKO/IbKY IO
HOMOUYNSI OPIaHOB OIIEKY ¥ IIOIE€YNTENbCTBA HE MOTYT
pasmm4arbcs B cyobekTax Pd;

* IpPefyCMOTPEHHbIE 3aKOHOM IIOJIHOMOYMS OpPIaHOB

OIIeKU ¥ TIOTIeYNTENbCTBA B chepe obecriedeHns NHTe-
PecoB JieTell JO/DKHBI MMETDb VICKTIOUMTETbHBII XapaK-
Tep, B CBA3M C YeM JIO/DKEH OBITb YCTAHOBJIEH 3aIpeT
Ha Iepefayy COOTBETCTBYIOIUX IOTHOMOYMII MHBIM
OpraHM3aLVAM.

[Ty6nmyHOe NpencTaBUTeIbCTBO MHTEPECOB JieTell He JC-
YepIIbIBACTCS YYACTIEM B COOTBETCTBYIOLIMX OTHOIEHNUAX OP-
TaHOB OIIEKM) U IONEeYNTENbCTBA, MO0 HEIOCPeACTBEHHO VIC-
HO/THAIOMIVX IOTHOMOYMS IIPefCTaBUTeNs pebeHka, mmbo ocy-
I[eCTB/IAIIX KOHTPOJIb 32 OCYILIeCTBIEHNIEM COOTBETCTBYIO-
I[VIX ITOJTHOMOYMIT Ha3HAUeHHBIM peOeHKY IpefiCTaBUTEIEM.

CeMbs, OyfydM COLMANbHBIM VHCTUTYTOM, OOBEKTUBHO
IpeAronaraeT Hajmu4ye pasHoOITIACUIl U CIIOPOB MEX/Ty ydacT-
HVMKAaMI COOTBETCTBYIOLIEN Masoil COLMANTbHOI TPYIIIbI, HO-
CKOJIbKY MHTEpechl KaKIOro M3 HUX He BCErfa, IpaBUIbHee
la)ke CKas3aThb — 3a4acTyI0, HAXOAATCS B IPOTUBOPEYN C VIHTe-
pecaMy IPYIrUX yYaCTHUKOB. Y YMTBIBAs OIATh-TAKMU CIeLUM-
Ky CeMbM KaK COILMa/IbHOI IPYIIIIbI, 00beUHIIOMIeN YIaCTHU-
KOB II0 IIPM3HAKY POJCTBA, HATMYMSI CYIPY)KECTBA WJIM MHBIX
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COIIVIAJIBHBIX CBSI3€il, MOXKHO COITIACUTBCA C T€M, YTO MHOTVe
KOH(IVIKTBI pa3pellaloTcsi B JIOKATbHBIX YCIOBMAX, 0OpasHO
TOBOPSI, «COP U3 U30bI He BEIHOCAT».

B TO >xe BpeMs ceMbsl SAB/IAETCA IPABOBBIM MHCTUTYTOM,
OTHOIIEHMS MEXJy WICHaAMIU CeMbJ PEryIMpYITCS HOpMaMu
Pa3IMYHOrO OTPAC/IeBOTO 3aKOHOAATENbCTBA, IPU ITOM JH-
Tepechl OTAE/IbHBIX YWICHOB CEMbY, B YaCTHOCTY HEeCOBEpIIeH-
HOJIETHUIX, TTOJ/IeKaT 0co00i1 oxpaHe u 3amure. [ocyaapcTso,
KaK HOCUTe/Tb IMyOIMYHOI B/IACTH, BMEIINBACTCA B CEMeIIHbIe
PasHOITIACKA U CIIOPBI, YCTAaHAB/INBAs OCHOBAHNA U HMOPSTOK
VX paspelleHys.

Bri6op Toit mnm nHOM HOPMBI OXpaHBI M 3aLIUTHI IPaB U
VHTEPECOB WIEHOB CeMbJ1 00YC/IOB/IEH TYO/IMYHBIM UHTEPECOM,
YTO HauboJsiee sIPKO MIPOC/ISKNBAETCS IIPY pa3pelleHN ceMeii-
HO-IIPaBOBBIX CIIOPOB, 3aTPArMBaIOLIVX NHTEPECHI JIeTell.

[Iponenypa Menmanuu, KOTopass HONTy4YMIa B IHOC/IETHEE
BpeMs IIIPOKOe pacIpOCTpaHEHEe I B OIIPe/e/IeHHBIX CITydasix
ABJIAETCS BecbMa 3¢ (PEKTVBHBIM CIIOCOOOM yperymMpoBaHus
CIIOPOB, BO3HMKAIONIVX U3 IPeJIPUHIMATENIbCKIX, TPaX/aH-
CKVIX ¥ VIHBIX IIPaBOOTHOLIEHNIT, MO>KeT OBITh IIPMMEHEHa U B
OTHOLIEHNY CIIOPOB, BO3HUKAIOIIVX M3 CEMEITHBIX IIPaBOOTHO-
eHmit' %%,

Jl)14 TpaBM/IbHOTO TOHMMAHNA I'PaHNI] HACTOAIIETO JCCIe-
JIOBaHM HEOOXOAVIMO YKa3aTh Ha TO, YTO IMTOHATIE «MeVallVisi»
VICTIONIb3YeTCS U B MHOM 3HaYeHUN. B yacTHOCTH, pacnopsiKeHN-
em [IpaButenpcrBa PO ot 30 mrona 2014 roma Ne 1430-p yTBep-
)xjeHa Konnennusa passurusa go 2017 ropa cetn cny>1<6 Mema-
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DenepanbHblil 3akoH 0T 27.07.2010 roma Ne 193 — @3 «O6 anbrepHa-
TUBHOJI IPOLIEAYpPe YPeryIMpPOBaHs CIIOPOB C y4acTieM IIOCPeRHIKA
(mpouenype mepuanuu) (manee — O3 «O mepmaumn») // Poccuiickas
rageta. Ne 168. 30.07.2010.
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LU B LIe/IAX peajin3aluyl BOCCTAaHOBUTE/IbHOTO IPaBOCYANA B
OTHOILIEHNUY JIeTell, B TOM YUC/ie COBEPIIMBIINX 00IeCTBEHHO
OTacHbIe JieAHNA, HO He JOCTUTIINX BO3PaCTa, C KOTOPOTO Ha-
CTYIaeT yro/I0OBHAs OTBETCTBEHHOCTD B PO, Hekotopsre yue-
HbI€ 3aAB/IAI0T O HEOOXOAMMOCTY MCIIO/Tb30BAHMS MeMAIINN B
TaK Ha3bIBAEMOJl «IOBEHAJIbHON IOCTULMN», IPEJIIONIaraeTcs,
4TO Takasg popma yperymmpoBaHus KOHGINKTa OpUEHTHPOBa-
Ha Ha «JIOCTVDKEeHMe COIVIAllleHsI CTOPOH, 3aI/laKMBaHe Bpefa
u ucueneHne >xepTe»'*!. Kpome toro, A.B. [JaBbIeHKO nona-
raeT He TOTbKO BO3MOYKHBIM, HO 1 HEOOXOIMMBIM B3aMMOIEN -
CTBJI€ OPT'aHOB OIIEKM ¥ IIOIIEUNTETbCTBA M CETH CITY>KO Menna-
LMY «IIPUMEHUTENIbHO K BO3MEIleHNIO Bpefia JINIlaM, B OTHOIIIe-
HUU KOTOPBIX 00I1IeCTBEHHO OIACHOE fiesiHIe OBITIO COBEPIIEHO
HECOBEPIIEHHOJIETHIM, B TOM 4MC/Ie He IOCTUTIINM BO3pacTa,
C KOTOPOTO HAaCTYIIaeT YrOJIOBHASI OTBETCTBEHHOCTH»' .
Takum o6Opa3oMm, MeoVaTMBHBIE TEXHUKU U TEXHOIOTUU
MOTYT MCIIO/Ib30BaTbCA JJIS YPerylIMpOBaHNsA CIIOPOB, BO3HMUK-
IIMX B paMKaX Pa3/MyYHbIX NIPAaBOOTHOIIEHNI, TaK VIN MHaye
3aTparMBaOLIVX MHTEpechl HecoBeplleHHoneTHuX. Ecnm ke
MbI TOBOPUM O TIpOLielype MeAualny, OCHOBaHMA U MOPAJOK
IpMMeHEHM, IIPaBOBbIe NTOC/IECTBYA KOTOPOIl IpefyCMOTpe-

195 Pacnopspkenne IIpaButensctBa PO or 30.07.2014 Ne 1430-p «O6
yrBepxxenun Konnerun passurust go 2017 ropa cetu cnyx6 mMenn-
Ay B Le/AX PeaM3aluyl BOCCTAHOBUTEIBHOIO IIPABOCYAUS B OT-
HOILIIEHNN JIeTell, B TOM UJC/Ie COBEPIINBIINX OOIECTBEHHO OIACHBIE
JiesTHIS, HO He JJOCTUTIINX BO3PACTa, C KOTOPOrO HACTyIIaeT yrOOBHAs
OTBETCTBEHHOCTD» // C3 PD. 2014. Ne 32. Cr. 4557.

Jasvidenko A.B. AKTyanbHOCTb IPUMEHEHVSI B POCCUIICKOM CYAOIPO-
M3BOJICTBE MHCTUTYTA MEAMAIVIY B OTHOLIEHNY HECOBEPIIEHHOTIE THIX
// Poccmiickas roctuniys. 2016. Ne 2. C. 54.

15 Cm.: Tam xe. C. 54.
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Hbl 3 «O Mepmanum», To pyKOBOACTBYEMCS MCKIIOUUTETBHO
HOPMaMU JaHHOTO MCTOYHMKA. B yacTHOCTH, He BO Bcex Ipa-
BOOTHOULIEHUAX (aJ[IMUHVUCTPATUBHBIX, YTOJIOBHBIX M APYIUX)
BO3MOXKHO y4acTye IIOCPeTHIKA.

Cornacumcst CO MHOTMMY YYEHBIMM B TOM, YTO BecbMa 3¢-
(dexTuBHA mpolefypa Mefualyy Mpy paspelieHnn Haubosee
PacIpoCTpaHEHHON KaTeropuy CIOpPOB, BO3HMUKAIOIINX U3 Ce-
MeVHBIX MPaBOOTHOIIEHNUII, — CIIOPOB, CBA3AHHBIX C PacToOp-
JKeHMeM Opaka: pasjen o0I1ero MMyIlecTBa CYIpyroB, onpese-
JIeHUe TIOpAJKA IO/Ib30BAHMSA MMYIIECTBOM, HaXOAAIIMMCA B
COBMECTHOJI COOCTBEHHOCTH, 1 fip.'*

ITocKO/IbKY JOCTATOYHO YAacTO Y CYNPYTOB, PACTOPTAOLINX
6pax, ecTpb 001I[Mie HeCOBEPIIIEHHOIETHIIE JIETU, HEOOXOIIMO JC-
CJIefIOBAaTh BOIIPOC O MPUHIMINAIBHON BO3MOXKHOCTY U JOMY-
CTUMBIX ITpefie/iax PYMeHEeHA MeIVAIUY IIPYU YPeryIMpOBaHUN
BO3HUKAIOIINX CIIOPOB 00 OTpefie/ieHNN MeCTa KUTENTbCTBA pe-
6eHKa TP pasie/IbHOM IPOXKMBAHUY POIUTENIelT; 06 ompefere-
HUY TIOPSIJIKA OOIeHsI C peOEHKOM POJUTENIs, TIPOXKMBAIOIIETO
OTHeNbHO, U p. HamoMHMM, 4TO B COOTBETCTBUU C OCHOBHBIMU
Havya/laMIl CEMEITHOTO 3aKOHOJ[aTe/IbCTBA TOCYAAPCTBO IapaHTH-
pyeT obecriedeHue NPMOPUTETHOI 3ALINUTHI IIPAB ¥ MHTEPECOB
HecoBeplieHHOMeTHNX WwieHOB ceMbl (cT. 1 CK P®), ponuresnp-
CKJe TIpaBa He MOTYT OCYILECTB/IATLCA B NPOTUBOPEYNI C UH-
Tepecami fieTeil, obecrieueHre NHTePeCcoB JieTell TO/DKHO OBITh
IpPeIMETOM OCHOBHOI 3a60ThI nX pomurerneit (cT. 65 CK PO).

OcHoBaHMeM [Ii TOCTAHOBKM COOTBETCTBYIOIIETO BO-
npoca crama 4. 5 c1. 1 @3 «O Mepmanym», COrymacHO KOTOPOI

96 Mampocos H.A. Menyanysi Ha cTaguy HOATOTOBKM K CyAeOHOMY pas-

OupaTtenbCTBY 0 pacTop>keHun 6paka // Poccuitcknmii cypps. 2015. Ne 10.
C.22; Tpodumer; V. A. Ponb afBokaTa 1 MefuaTopa B 6pakopasBogHOM
nponecce // CemeltHoe u xunmmiHoe npaso. 2015. Ne 1. C. 26-30; n fip.
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«[Ipouenypa meguanuy He IpUMeEHAETCA K CIIOPaM, BO3HUKAIO-
VM 13 OTHOLLEHNI, YKa3aHHBIX B YaCTU 2 HACTOALIEN CTaTbl,
B C/Iy4ae, €C/IM TaKye CIOPbl 3aTParuBalOT MM MOTYT 3aTpo-
HYTb IIpaBa U 3aKOHHbIE MHTEPEChI TPETbUX /NI, HE YIaCTBYIO-
VX B IIPOLeAype MeAVALY, YUY ITyO/IMYHbIE THTEPECHI».

AHanus npepnucaHus, COMepXKallerocsi B M3JI0KEHHOI
HOpMe, IT03BOJIsIeT 0003HAUNTD KaK MMHVMMYM OAVH OCHOBHOI
BOIIPOC, 00/1a/Ia0I i TEOPETUYECKON U MPAKTNYECKON 3HAYM -
MOCTDBIO: BO3MOYKHO /I TIPMMEHEHNE NIPOoLelyPbl MeAMALUN K
CIiopaM, 3aTparuBaoOIUM MHTepechl pebeHKa, OCKOIbKY caM
peGeHOK He yYacTBYyeT B IIPOIeAype Meguamn?

CosepureHHO BepHO nopuepkuBaetr E.A. Illenennna, B 3
«O Mepyauym» OTCYTCTBYIOT HOPMBI, OOSI3bIBAIOIVIE CTOPOHBI
YUUTBIBATb IHTEPECHI JleTell IPY OCYIeCTBIeHNY Mefuanymn'”’.
ITpy aTOM [aHHBIN aBTOp amle/UIMPyeT K 3aKOHOAATENIbCTBY
Pecniy6mmxu Kasaxcran u Peciybnmmku Monjosa. Tak, cieru-
a/IbHbIE 3aKOHBI 9TUX PeCIyOINK MpefycMaTpUBAIOT, YTO, €CTIN
B XOfie Me[Iallyl YyCTaHABIMBAIOTCS PaKThl, KOTOPBIE TOABeEpP-
TaloT JWIM MOTYT HOJBEPTHYTb OMACHOCTY HOPMAJIbHBIN POCT
U pas3BuUTHe peOeHKa MM HAaHOCAT Cepbe3HbIN yuiepo ero 3a-
KOHHBIM MHTEpecaM, MefMaTop 00si3aH 0OpaTUThCS B OpraH,
OCYIIEeCTB/IAIOMINI IOTHOMOYNMS II0 3allNTe IpaB pebeHka. B
3akoHe Peciybmmku Kasaxcran «O Meguanym» ot 28 sHBaps
2011 r. ykasaHO: Ipy IPOBEIEHUN MeIualy MeSUaTop JOJI-
JKeH YYMTBhIBaThb 3aKOHHBIE MHTepechl pebeHka (cT. 25). B 3a-
koHe Pecrryormuku Mongosa «O meguanyu» ot 14 mions 2007
roja 3aKperieHa 00s3aHHOCTb MeaTopa 00eCIeYnTh, YTOObI
pe3y/bTaThl MeiMalvyl He IMPOTUBOPEUN/IN BBICIIVMM MHTEpe-

97 Ienenuna A.B. Oco6€HHOCTY IIPUMEHEHNs MeAMalli K CIIopaM, BO3-
HUKAIOIIMM U3 CeMeilHbIX MpaBooTHoueHnit // TIpobensr B poccnmit-
CKOM 3akoHopmaTenbcTBe. 2014. Ne 6. C. 55.
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caM pebeHKa 1 He IIPeIATCTBOBAJIN er0 HOPMaIbHOMY POCTY U
passutuio (ct. 31)"%,

[IpencraBnsercs, 4TO B IEPBYI0 OdYepenb HEOOXOAVMO
ONpeNeNNTb NPUMEPHBIN IepedyeHb CIOPOB, BO3HMKAIOIINX
U3 CeMEeJHbIX IIPAaBOOTHOUIEHNI! U 3aTparuBaloIX MHTEPEChI
pebenka. Cormacumcs, 9TO He TOJIBKO pacTop)KeHue bpaka po-
[UTeTIell HeCOBEPIIeHHONIETHET0. DTO MOTYT OBITh 1 CAMOCTO-
ATeJIbHBbIE CIIOPbI POAMTENIel O pasfene OoOIIero MMYIIeCTBa,
B TOM YJCJIE€ U TOTO, IPABO MO/Ib30BaHNs KOTOPbIM MMeeT He-
COBEPLICHHOTIETHNUII; 3TO M CHOPbI O IpPeJOCTaBJIeHNI Mare-
PUAIBHOTO cofiepKaHysl (aJMMEHTOB); CIIOPBI, CBSI3aHHBIE C
BOCIIMTaHueM pebeHKa, ¥ MHorue apyrue. JIro6oi crop, Bos-
HIUKAIOIUI B CEMbE, I7ie €CTb HECOBEPILIEHHO/IETHIE [EeTH, 3a-
TparuBaeT MHTEPEeChl IOCTETHNX.

B cBA3M ¢ 9TMM BO3HMKaeT Bonpoc npumeHenns cT. 57 CK
P®, cormacHo KoTOpOJT pebeHOK BIpaBe BBIPAXKaTb CBOE MHe-
Hlle IIPU PelleHN) B CeMbe JII000T0 BOIIPOCa, 3aTParuBalollero
ero MHTepecsl. boee Toro, yuer MHeHUs peOeHKa, JOCTUTIIETO
BO3pacTa JIeCATU JIeT, 00s13aTeNleH, 3a VICK/IIOUeHIEM C/Ty4aes,
KOIZIa 3TO IPOTUBOPEYNT €r0 MHTepecaM.

Kak nonaraer E.A. lllenennna, o6parasice k ct. 57 CK PO,
Mefyanys He OTHOCUTCSA K Cy/leOHOMY MV aJMVHNCTPATUB-
HOMY pa30MpaTe/NbCTBY, MO3TOMY 11e1eCO00pasHO TOIONTHUTD
manHylo cratblo CK PO ykasanmeMm u Ha npouenypy mepua-
',

Ha nam B3y, B 9TOM HeT HeobXxoauMocTi. MHeHMe pe-
6eHKa MOXKeT OBITh BBIACHEHO ¥ O3BYY€HO B Pa3/IMYHBIX IPO-

98 Tnrt. no: Hlenenuna A.B. Oco6eHHOCTY IPUMEHEHNS MeAMALINH K CIIO-

paM, BO3HUKAIOIIVMM 13 CeMeIHbIX IpaBooTHoureHnii // IIpobensl B
poccuiickoM 3akoHomaTenbcTBe. 2014. Ne 6. C. 55.

199 TaM xe.
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I1eCCya/IbHBIX YC/IOBMSX: HEIIOCPEICTBEHHO B 3aje CyheOHOro
3acefjaHNA WIN NPeJBAPUTETbHO B OpraHe OIEKM ¥ IOIedM-
TEeJIbCTBA, He VICK/TIOYEH BapMaHT, YTO PeLIeHNe, IPUHATOE 110
Jieny, IPOTUBOPEYNT BHICKA3aHHOMY peOE€HKOM MHEHMIO.

Ho B mo60oM cyyae MHeHMe peGeHKa, JOCTUTIIIEr0 Bo3pac-
Ta IeCSATH JIeT, JO/DKHO ObITh BBISICHEHO B CYJTY IIPSIMOTO IIpef-
mucanus crarby 57 CK PO. bonee T0oro, B IOJTHOM COOTBET-
CTBIU C JJAaHHOJI CTaTbell MHeHUe pebeHKa JO/DKHO OBITh yCTa-
HOBJICHO B PaMKaX IPoLefypbl MeAMalyy 110 CeMeTHO-IIpaBo-
BBIM CIIOpaM, OOJIBIIMHCTBO KOTOPBIX, KaK y>Ke OBI/IO 3asIB/ICHO,
TaK WIN MHa4Ye 3aTparnBaeT MHTepechl pebeHKa.

3HAYNT /K 3TO, YTO peOEHOK, JOCTUTIINI BO3PACTa JeCATI
JIeT, MO>KeT OBbITh YYaCTHUKOM IIPOLIAYPbl MeAMALIVN?

Cormacho ct. 2 @3 «O Meguanum» nof, MpoLefypPoil Meu-
aluy CIefyeT IOHMMATh TaKOil CIIOCO0 yperympoBaHus CIo-
POB IIpM CONEVICTBUM MeAMaToOpa, KOTOPBI NMPUMEHsEeTCS Ha
OCHOBe€ T0OPOBOJIBHOTO COITIACKSI CTOPOH B I[JISIX TOCTVDKEHVS
VIMU B3aJIMOIIPVEM/IEMOTO pellleHNA.

3HAYUT /U TO, YTO peOEHOK MOXKET BBICTYIIATh CAMOCTOSI-
Te/IbHOJ CTOPOHOII CTIOpa I, C/Iel0BATENIbHO, CAMOCTOSITE/TbHOI
CTOPOHOI! IpOoLiefyphl MEAMALINM Y 3aK/TI09aeMOT0 MeuaTHB-
HOTO COTJIAllIEHMS S

Ha nHau B31/1Az, B OO/IBIIMHCTBE CITy4aeB — HET, HOCKO/IbKY
CeMeITHO-IIPaBOBOI CIIOP BO3HMKAET MEXAY POLUTENAMU pe-
OeHKa 11, KaK IIPaBUJIO, CBA3AH C UX CYIPYXKECKUM CTaTyCOM, C
OCYIIIeCTB/IEHVIEM CeMeVHBIX IIpaB U 00s3aHHOCTEN, 00YCIOB-
JIEHHBIX CTaTycoM cynpyra (cynpyru). B c¢Bsa3u ¢ aTum u Bo3-
HUKAIOT CITOPBI, KaK IPaBWIO, PV pelleHNy BOIPOca O pac-
TOp>KeHNM Opaxa.

Kax 3asgB/1AI0T IICMXO0/IOTY, IpaKTHUKYyIoLye B cdepe Ipu-
MUpPEHUsI CYNpPYroB, HaMepeBAIIINXCSA PacCTOPTHYTb Opak,
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«yCHelrHoe paspelieHue KOHQIUKTa TpeOyeT ydeTa MHTepe-
COB BCeX YYaCTHUKOB KOH(QIMKTA. B 9T0I1 CBA3Y Ba>)KHO MIMeThb
B BUJIYy He TOJIbKO €r0 HEIOCPESCTBEHHBIX YYaCTHUKOB — TeX,
MeXZy KeM pa3BUBaeTcs KOH(QIUKTHOE B3aMMOJENICTBME, HO
U IPYTVIX JIAL], YbY MIHTEPECHl MOTYT OBITb 3aTPOHYTHI JAHHON
CUTYyalyel 1 9bsi TO3ULUS MOXKET BIMATD Ha MCXOJ KOHQIUK-
Ta. B cymHOCTM, OHM MOTYT pacCMaTpUBATbCA KaK KOCBEHHbIE
y4aCcTHUKM KOHGIMKTa» .

OpHaxo, uccnenys nIpaBoOBble aCIIEKTbI YIaCTHA IOCPEHNI-
Ka B YPeryIMpoBaHMM CEMEITHOTO CIOpa, HEOOXOUMO YeTKO
C/IeflOBaTh IPABOBBIM MTpeAmcaHmsaM. Takum o6pa3om, B criope
0 pacTop>xeHMy O6paka CTOPOHaMU BBICTYIAIOT CYIIPYTH, HaMe-
peBaromyecss pacTopruyTb Opak. CrefoBaTeNbHO, CTOPOHAMU
HPOLeAYPbl MEAMALMY MOTYT OBITh TONBKO OHM. B TO ke BpeMs
VIHTEPeChl MHBIX CyOBEeKTOB CEeMeITHbIX IIPaBOOTHOLIEHMII (He-
COBEpLIEHHOIETHYX JeTell, uX 0alyIleK U JefylieK) TO/DKHBI
obecrieuynBaThCs PY 3aKTI0YEHNY MEAVIATUBHOTO COTIALIIEHST
KaK CTOPOHAaMU, TaK ¥ HEIIOCPEACTBEHHO MeANaTOPOM.

[Tonaraem BO3MOXXHBIM 3asABUTb O JByX BHJaX CIOPOB, B
KOTOPBIX HECOBEPIIEHHOIETHNII MOXXET BbICTYIIaThb CAMOCTOS-
T€JIbHOV CTOPOHOIA.

Bo-nepBpIX, 3TO MMyIeCTBEHHbIE CIIOPbI, CBA3aHHBIE C
ocymiecTBIeHNeM npasBa cobcTBenHocTH. CormacHo cT. 60 CK
P® pebeHOK He MMeeT IpaBa COOCTBEHHOCT! Ha MMYIIECTBO
ponuTenei, pOOUTENN He MMEIOT IpaBa COOCTBEHHOCTM Ha
VIMYILIECTBO feTeil. B clay4ae BOSHMKHOBEHMA INpaBa obienn
COOCTBEHHOCTHM pOAUTENENl M JieTeil X IpaBa Ha BIAfieHUE,

200 Knwesa H.B. Menyanysi B CUTyauyuu KOHGIMKTa MEXAY CyIpyramu,

UMEIOLIIMM HeCOBEpUIEHHONETHMX perelt // BectH. YaMypr. yH-Ta.
Cep. «®unocodus, ncuxonorus, megarornka». 2016. T. 26. Boim. 2.
C. 82.
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II0JIb3OBAHME U PACIOpsKEHNE MMYIIECTBOM OIPENeATCA
TPaXKIAHCKMM 3aKOHO/IaTe/IbCTBOM.

Taxum 06pa3om, Ipy BOSHUKHOBEHMM CIIOPA, CBA3aHHOTO
C OCYILeCTB/IEHNEM IIpaBa COOCTBEHHOCTH KaK peOeHKOM, TaK
Y POAUTENsIMY, PeOEHOK BBICTYIAeT CaMOCTOSTE/IbHON CTO-
POHOIT crIOpa KaK COOCTBEHHUK (XOTA B €r0 MHTEPecax MOXKeT
[eVICTBOBATh 3aKOHHBIN IPEICTaBUTEND), CTIelOBATE/IbHO, 1 B
IpoLefype MeAValuy OH ABJIAETCA CAMOCTOATEIbHOM CTOPO-
HOIL.

Bo-Bropsix, cormacHo ct. 20 'K PO mecToM >xutenbcTBa
HECOBEPIIEHHOIETHNX, He JOCTUTIINX BO3PACTa YeThIpHAJ LA~
TU JIET, IPM3HAETCA MECTO KUTENbCTBA VX 3aKOHHBIX IIPeJCTa-
BuTesneil. ClefoBaTe/IbHO, peOEeHOK CTapIle YeThIPHA/[LATy JIeT
CaMOCTOATE/IbHO OIIpe/ie/IAeT MECTO CBOErO KUTENbCTBA.

Takum 06pa3oMm, ecnmum MeXAY POAUTENISAMM, PacTOPraro-
My Opak, BO3HUK CIIOp 00 OIpefie/IeHNN MeCTa XUTeNTbCTBA
pebeHKa, TO B OTHOLIEHUY peOeHKa, He JOCTUTIIEro Bo3pacTa
JeTBIPHA/LIATY JIET, AEVICTBYeT pexxuM 1. 3 cT. 65 CK P®: 6o
cornauieHye poputeneii, mbo cymeOHoe pemienHue. OpHaKO
eC/IM CIIOp BO3HMK B OTHOIIEHMM peOeHKa cTaplile YeThbIpHaJ-
LJaTy JIeT, TO B cury npeanucanuii cT. 20 'K P® on yxxe ABnser-
€A CaMOCTOATEIbHOV CTOPOHOI JJAHHOIO CEMENHO-IIPaBOBOIO
criopa. CrieoBaTe/IbHO, €C/IM POJUTENN BbIPA3AT HaMepeH!e
00paTUTBCA K YCTyraM IOCpefHIKa, peOeHOK OyieT BBICTYIIATh
CaMOCTOATE/IbHON CTOPOHOM B paMKax IPOLIEJYPbI I BO3SMOX-
HOTO B IIOC/IEAYIOIEM MEIMATVBHOIO COIJIAIIEHN.

[To>xanyit, 3TO €MHCTBEHHbIE B HACTOALEE BPEMA CeMEN-
HO-TIPAaBOBBIE CIIOPBI, B KOTOPBIX HE IPOCTO 3aTParMBaIOTCA
VIHTepeChl peOeHKa, HO 11 OH BBICTYIIAeT CAMOCTOSATEIbHOI CTO-
poHOI1 criopa. B cBorwo odepenb, 3TO MO3BONAET YTBEPXKAATh,
4YTO peOEHOK BBICTYIIAeT CAMOCTOSTE/NIBHOI CTOPOHOI B IpPO-
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Legype Meivalyy, IPYMeHAEMON IIPU YperyIupoBaHUU COOT-
BETCTBYIOILETO CEMEITHO-TIPAaBOBOTO CIIOpa.

ITo muenuto E.I. Kypomankoii, «9acto 1o jenam, cBsA3aH-
HBIM C 3aIIMTON IIpaB peOeHKa, MK pasHOIIACUII MEXIY CTO-
pOHaMI CIiopa MPUXOAMTCA Ha MOMEHT Iepefiaun pebeHKa ofi-
HOJI M3 CTOPOH. B TakMx ciy4asx Henb3s HEJOOLIEHMBATh BO3-
MO>KHOCTD yPeryIpoBaTh KOHQIMKT C TIOMOILIbI0 MeVAIUI,
TaK KaK 9TO peajIbHBIII IAHC OTPauTh pebeHKa OT Cepbe3HON
IlyLIeBHOM TPaBMbI»*’',

[IpencraBigerca, 4TO Ha CTaAuM MCIOMHEHUA Cypeo-
HBIX pelIeHNII IO CIIOPaM O JieTAX (MMEeHHO 06 9TOM U IMIIeT
E.I. Kypomankas) mpouenypa Meguauuy Bps U IIpueMIIe-
Ma. Cyzl, KaK HOCUTeNb IMyOINYHON B/IACTH, CBOVMM pEIIEeHMN-
€M y>Ke OIpefle/IN/ CPefy MPOYuX IPaBOBBIX MOCIENCTBUN U
CIlenyajIbHble TapaHTUy OOeclledeHys NIpaB I MHTEPECoB Je-
Tell (ompefeneHne MecTa >KUTeNbCTBA pebeHKa, OImpefieneHe
nopsifiKa oOIeHNs ¢ peOeHKOM POJUTENS, IIPO>KMBAIOIETO OT-
IeTbHO OT HeTo, U T. I.). Kakoe-1mnbo MenmatuBHOE cormanie-
HIe, HallpaBJIeHHOE Ha Yypery/lMpoBaHye CIIOPa, BO3SHMKIIETO
IpY VICTIOMTHEHUY BCTYNUBIIETO B 3aKOHHYIO CUTy CyAeOHOTO
pelleHNs, CTaBUT IIOf COMHEeHMe 3aKOHHOCTb I 0OOCHOBaH-
HOCTD IIOCTIE/THETO.

Bosppamiasgch K AMCKycCMM OTHOCKUTEIBHO IPUMEHEHNA
Mefianym Kak crnocoba ypery1mpoBaHys CIIOPOB, BO3HUKAIO-
IIMX U3 CEMENHBIX IIPABOOTHOLIEHNIA, TI0/IaraéM BO3MOXKHbBIM
clienaThb CAeAYIOLe BbIBOJBL:

» 11 OO/NBIIMHCTBA CIOPOB, BOSHUKAIOIIUX U3 CeMeli-

HBIX IIPAaBOOTHOLIEHMIA, IPOLIelypa MeMal il HeIpK-

o1 Kyponayxas E.A. Menyanus Kak croco6 3amyuThl IpaB peOeHKa B

Poccniickoit @enepaunn // 3akonbl Poccum: onpit, aHanms, MpakTHKa.
2015. Ne 8. C. 72.
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eMJIeMa, eC/IY CTOPOHBI CIIOpa MIMEIOT HeCOBEpIIeHHO-
netHUX jeteit. Kak nmpasuso, mo601i criop, BO3HUKAIO-
IINiT B CeMbe, 3aTparnBaeT MMYHbIe HEMMYIIeCTBEeHHbIE
u (WIM) MMyIecTBeHHbIE IIPaBa Y MHTEPeCHI IeTell;

» g OONBIIMHCTBA CIIOPOB, BO3HUKAIOLIVX U3 CeMell-
HBIX IIPaBOOTHOULIEHNIA, IPOLelypa MeguaIu Helpu-
eMsieMa, TIOTOMY KaK CTOPOHaMJl BO3MOYKHBIX CIIOPOB
BBICTYIAIOT COBEpIICHHONETHE YIEHBl ceMbl, pebe-
HOK, KaK IIPaBUJIO, HE AB/IAETCA CAaMOCTOATENIbHOI CTO-
POHOII CIIOpPa;

» IIpUMeHeHVe MefMaly KaK cCocoba ypery1mpoBaHys
CII0pa, BO3HMKILETO 13 CEMEVHBIX IIPAaBOOTHOLIEHIT U
3aTpParuBalolIero MHTepeChl peOeHKa, BO3MOYXHO JINIIb
B TOM CJIy4ae, eC/li IOCTefHMII AB/IAETCA CaMOCTOsA-
TEJIbHOJ CTOPOHOJ MaTepuabHO-IIPAaBOBOTO CIIOpa
(06 ompemeneHNy MeCTa )XUTEIbCTBA, 00 OCyIIeCcTBIIe-
HUY IIpaBa COOCTBEHHOCTH U JIp.).

BrimrensnoxeHHOe MO3BOMAET TaKXe YTBEpPXKAaTb, UTO
HBbIHE JIe/ICTBYIOIlee ceMeliHOe 1 CIIel[MaTbHOe 3aKOHO/IaTeNb-
CTBO O MeAualuy MCKIYaeT BO3MOXXHOCTb IIPUMEHEHNS CO-
OTBETCTBYIOIIEll IpOLeAypbl NpPYU YperyInpoBaHUM CIOPOB,
BO3HUKIINX 13 CEMENHbIX IPAaBOOTHOUIEHNII M 3aTparuBalo-
I[MX MHTepechl pebeHKa. B To ke BpeMst He CTOMUT 3a0bIBaTh 06
VIHBIX JJOTOBOPHBIX KOHCTPYKIMAX, pefycMoTpeHHbIx CK PO,
B YaCTHOCTY, COIJIALLIEHNII pOAUTesNIell 00 OlpefeleHny MecTa
JKUTENbCTBA pebeHKa, 00 OCyIeCTBIEHNY POANUTEIbCKIX ITPaB
1 00513aHHOCTEI! IIPY pasfie/IbHOM ITPOXKMBaHUY pebeHKa 1 off-
HOTO VI3 pOiMTesIelt, 00 yIIaTe alIMEHTOB U Jip.

OpHO3HAYHO U TO, YTO IpOLEeAypa Meguanuyu He JO/DKHA
HOAMEHATb IPeAYCMOTPEHHBINI 3aKOHOM HOPAJOK OCYILEeCT-
BJIEHUs CBOMX IIOJTHOMOYMII OpraHaMM OIEKM U ITOTIeYNTeNb-
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CTBA IIpM paspellleHNy Pas3HOINIACUI, BOZHUKAIOIINUX MEXAY
POAMTENAMY, @ TAKKe MPY PelIeHNN BOIPOCa O IPU3HAHUY
HEeCOBEPILIEHHOJIETHETO TIOTHOCTBIO leeciocoOHbIM (cT. 26 ['K
P®), 06 nusmenenun bamwinu u (nnn) umenn pedenka (ct. 59
CK P®) 1 nHBIX BOIIPOCOB.

Yro ke kacaeTcsi obecneyeHMss MHTEPeCcOB pebeHKa Ipu
IpOBeJIeHN) Mefualiy IO CeMeNHO-IIPaBOBbIM CIIOPaM, TO
MefiMaTop B II0OOM CITydae IO/DKEH C/IefloBaTh OCHOBHBIM Hava-
JIaM CeMeITHOTO 3aKOHOJATEeNIbCTBA O IPUOPUTETHO OXpaHe U
3alyTe IPaB ¥ MHTepeCcoB HecoBepllleHHoMeTHNUX. KpoMme Toro,
cornacHo cT. 121 CK P® Bce rpakjjaHe U JO/DKHOCTHBIE TUIA
00513aHBI COOOIIATh B OPraHBl ONEKV ¥ IIOIEYNTENbCTBA VH-
dbopmanuio o feTsIX, OCTABUINXCS 0e3 MOIeYeHNs] POIUTENelL.
3aMeTuM, 4TO, BOIIPEKY CIIOXKUBILEMYCs 0011[eCTBEeHHOMY MHe-
HUIO O TOM, 4TO JeTH, OCTaBIINeCs 6e3 IONeYeHNs pOANTeIelt,
3TO CUPOTBI VI/IN IeTY, POAUTENN KOTOPBIX TNIIEHbI POUTENb-
CKMX pas, cT. 121 CK P® npepycmarpuBaeT cpefiyt OCHOBAaHMI
TaKXXe CO3flaHue JIeMCTBUAMU Win Oe3[elicTBUeM pOfuTeNneit
YCIIOBUIL, IPEAICTAB/IAIINX YTPO3Y XKU3HU WIN 3[JOPOBbIO fle-
Teil MO0 MPeNATCTBYIOWINX VX HOPMAJIbHOMY BOCIUTAHUIO U
pasutuio. CormacuMmcs, 4YTO B XOfje MeUAII TaKXe MOXKeT
BO3HVKHYTb CUTYalVs, KOTIa POAVITENN, BEIOVpass ONTYIMAIIb-
HbIe J71s1 ce6s1 Coco6bI paspeleHnst KOHGINKTa, OHOBPEMEH-
HO MOTYT CO3/1aTb IPENATCTBMA /i1 HOPMAJbHOTO Pa3BUTUSA
pebenka. [Ipsmoit 0653aHHOCTBIO MeiATOPa B JAHHOM CITydae
6yzmeT mponHGOPMUPOBATh OPTaH OIEKY ¥ MOIEYNTEIbCTBA O
HapYIIeHUN MHTEpecoB peGeHKa M CO3[aBILUEICS yrpose It
€ro Pa3BUTHA.

Kak yxe ormedanoch, CK PO HapAny ¢ MOHATHMEM «CIIO-
pBI» OIepUpyeT ¥ IOHATUEM «Pa3HOIIACKS» IIPU YCTAHOBJIE-
HIU [TIOJTHOMOYMII OPTaHOB OIEKM ¥ IONIeYNTEe/NbCTBA. B cBA3M
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C 3TUIM BO3HUKAET Pl BOIPOCOB O BO3MOKHOCTY IIPUMEHEHNA
MEeJVIATUBHBIX TEXHOJIOTUII IIpU YpPeryliMpoBaHUM OpraHaMM
OTIEeKM U TIOIEeYNTEIbCTBA CIIOPOB U PA3HOITIACUIL, BOSHMKAIO-
IINX MEXJY POAUTEIAMMA.

B cootBerctBun ¢ 1. 2 ct. 65 CK P®: «Bce Bonpocsl, Ka-
calolyecss BOCHUTAHNS ¥ 00pa3oBaHMsA JieTell, pelaroTcs po-
IUTEAMM 10 X B3aMIMHOMY COITIACUIO MICXOZS M3 MHTEPECOB
IeTell M C y4eTOM MHeHMs faereil. Pogutenn (omuH M3 HMX)
IpY Ha/IM4MY PasHOIVIACUII MEX/y HUMU BIIpaBe 00paTUTbCs
3a paspelleHNeM 3TUX Pa3HOITACUIL B OpraH OIEKM M TOIedn-
TeJIbCTBA U/IU B CYMI».

BriosHe BO3MOXXHO, 4TO 3aKOHOZATeNb IIpu (HOpMyIu-
pOBaHUM COOTBETCTBYIOLE)l HOPMbBI He NpuAaBal 3HaYEHM:
PasIM4YHOMY CMBICIOBOMY HAIIOTHEHMIO IOHATUI «CIOPbI» U
«pasHornacus». OgHako, HalpuMep, B 1. 3 aToit xe crarbu CK
P® ykaspiBaeTcsa: «MecTo XUTe/IbCTBA [eTeil IpU Pa3fe/IbHOM
IPOXMBAHNUM POJUTENEN YCTAaHABIMBAETCA COIVIALIEHUEM PO-
nureneit. [Ipy oTcyTcTBUM cornmamenus cnop (KypcuB MOIL. —
0.3.) paspemaeTcs CyIOM UCXOAS U3 MHTEPECOB JIeTell I C y4e-
TOM MHEHUS JIeTel».

3ameTuM, 4TO cdepa peanusanyy OpraHaMy OIEKM U I0-
IIeYNUTENbCTBA CBOVX ITOJTHOMOYNII B cepe ceMeilHOro BOCIIN-
TaHUA NOCTAaTOYHO IIMpOKasA. B cBA3M ¢ 3TMM mIpencTaBiseT-
cs1 HeOOXOIMMBIM, TIpeXXze Bcero, BeiABUTh HOpMbl CK PO, B
KOTOPBIX OpTaHbl OIEKM U IONEYNTENbCTBA HETOCPENCTBEHHO
HaJle/IeHbl TOJIHOMOYMAMM 10 Pa3pelIeHNIO0 Pa3HOIIACUIT MeX-
Iy POIUTENAMMU.

[Moxxanyii, K 9MCIy IepBBIX 10 MOMEHTY BO3HUKHOBEHUS
pasHOITIacUl MEXIY POBUTENAMM CIAELYET OTHECTU BOIPOC O
npucBoeHnu pebeHky nmenn u gammam. CormacHo ILI. 2 U
3 c1. 58 CK PO nms pebeHKy maeTcs IO COITIALIEHNIO POTe-
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neit. IIpu BbIOOpe popuTensiMu UMeHr pebeHKa He JOIyCKaeT-
Cs1 MCIIO/Ib30BaHMe B €T0 MMeHM OYKBeHHO-1IM(POBBIX 0603Ha-
YeHWIT, YMC/IUTE/IbHBIX CUMBOJIOB M He ABJIAIOMINXCA OyKBaMu
3HAKOB, 3a UCK/TIOYEHNEM 3HAKA «[eUC», UM UX T060IT KOM-
OuHanyy 160 OpaHHBIX CIOB, YKa3aHWII Ha PaHTH, JO/DKHO-
cTu, TUTYBL YTO XKe KacaeTcst paMuinm, TO OHa OIIpefersieTCsT
damunueit pogureneit. [Ipu pasHbix pamunmmsax poguternei 1Mo
COITIALIIEHVIO MEXY HMMU peOeHKy IpucBanBaeTcsa GaMunsa
orua, GaMuIns MaTepy VI BOViHAs paMumns, 06pa3oBaHHas
HOCPeACTBOM NPUCOefMHeHNs GaMWINiT OTIIa M MaTepy PYT K
IPYTY B 00071 TIOCTIE0BATENBHOCTI, €C/IN IHOE He TIPeyCMO-
TPEHO 3aKOHaMu CyObeKToB PO.

[Ipy OTCYTCTBUM >Ke COT/IAIIEHUSA MEeX/Yy POAUTENIAMN OT-
HOCUTeNIbHO MMeHU ¥ (vwmm) ¢pammany peGeHKa BO3HMKIINE
pasHOI/IACHS pa3peIialTCcsi OPraHOM OIIEKM U ITOTIeUNTENbCTBA
(. 4 ct. 58 CK POD).

3aMeTuM, ecy OfVH U3 POJUTENell MpeIaraeT MpucBo-
UTh pebeHKy uMA u (wim) GaMmwimio B TOM BapyaHTe, KOTO-
PBIIT 3alpelieH 3aKOHOM, TO B 9TOJI CUTYAIVIYl OCHOBAHMII JJIA
paspelieHysi OPraHOM OIIeKY ¥ IOIEeYNTeNbCTBA PasHOITACKI
MeX/ly HUMI, KaK TaKOBbIX, HeT. Haripumep, oTels >keaer, 4To-
Ob1 M3t pebeHKa 3By4aso Kak «VIBaH mepBblii», B TO BpeMst KaK
MaMmy ycTpamBaeT mpocto «VIBaH». COTpPyAHUK (PYyKOBOAM-
Te/Ib) OpTraHa OIEeKM Vi IOIIeYNTe/IbCTBA JO/KEH INIIb 3asSBUTh
POANTENIO, IIPETEHAYIOEeMY Ha COOTBETCTBYIOLINIT BapUaHT
uMeHn u (nu) pammnmy pebeHka, o IepcreKTIBe 0TKasa op-
raHa 3arca Ipy roCylapCTBEHHON PeTMCTPALI POXKIEHNA pe-
6eHka. OTCyTCTBME HEOOXOAVIMOCTH B Pa3pelleHNI pa3HOIIa-
CMIT OTCYTCTBYET, YTO 0OYC/IOBIEHO IPOTUBOPEYVeM O3
OJIHOTO M3 POJUTENIel IONOXKEHNSIM [eICTBYIOIIeT0 3aKOHO/A-
TENbCTBA.
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VIHble mpaBOBbIE MOC/IECTBMA MOTYT METb MECTO, KOIZa
oba popuTend INpemIaraloT JOIyCKaeMble 3aKOHOM BapyaH-
TBI MMeHM pebeHKa, HO NPY 9TOM CaMO MMeHOBaHue peOeH-
Ka Oymer pasmuuHbIM. JlomycTyM, Iama ><elaeT Ha3BaTh CbIHA
JOpMUIOHTOM B IaMATb O CBOEM IIpajiefie, B TO BpeMsA Kak
MaMa OT/aeT NpeAnoYTeHNe uMeHn Viropb B 4ecTb 3HaMEHUTO-
ro poccuiickoro gyrodonucra Mrops Axknndeesna.

[TpepnoxeHHas cUTyalysa MOXKET ITOKa3aTbCs KOMUYHOI,
HO OTHIO[b HE JI/IA COTPYJHMKA OpraHa OIEKM ¥ IONeYNTENb-
CTBa, KOTOPBINI B paMKaX CBOMX IIOJTHOMOYMII JIO/DKEH paspe-
IINTh BO3HMKIINE pasHornacus. Ilpencrasnsercs, 4To B JaH-
HOM CJIy4ae eCTb BCe OCHOBAHMA /I IPUMMEHEHNA MeAVaTHB-
HBIX IIPOLIENYP, COTPYAHUK JJOJDKEH TaK OPTaHM30BaTh BCTPEdy
(BcTpeun) ¢ pORUTENIMIU MaJIbIIIa, YTOOBI B UTOTe OHY BBIOpa-
IV eAVHCTBEHHBIN BapMAHT MMeHM pebeHKa, KOTOPbII yCTpau-
BaJI OBbI X 000UX.

[Ipu oTCyTCTBUM KaKOTo-m1M060 anropuTMa IAeiicTBUIL 1 pe-
KOMEH/IaLINIA, TIPe/i/IaraeMbIX COTPYAHMKY OpraHa OIEKM U I10-
IIeYNTEeIbCTBA B IOOOHOM CUTYyaIul, ITOJIaraeM BO3MOXKHBIM
PEKOMEH/IOBAaTb MCIOb30BaHME PAa3IMYHbIX MeAMATUBHBIX
texHonornit. Hanpumep, pedpeiiMiHr Kak M3MeHeHVe TOYKI
3peHNsA Ha CUTYalMIO /A NPULAHKA €l MHOTO 3HadeHm:A. Kak
MUHJMYM, B UCCIIElYEMON CUTYalllyl MOYKHO IIPEJIOKUTD poO-
IUTEAM: a) COIOCTABUTDH IIpefjlaraeMble BapMAHTBI UMEHN C
MIMEHEeM OTIIa, YTOObI OLIEHUTb BAapMAHT 3BYYaHMSI OTYECTBA;
0) comocTaBUThH NpefIaraeMble BapUaHTBI MIMeHU C (pamuen
pOZMTeNIell WK TeM BapMaHTOM, KOTOPBIl M30pay poguTens,
94TOOBI TAKOKe OLIEHNTDb BapUaHT IIOJIHOTO 3BYYaHMs paMyinm,
VIMEHU 1 OTYEeCTBA peOeHKa; B) IPEIOKUTb BO3MOYXHbIE Bapu-
aHTBI 3BY4aHMA OTYECTBA OT IIPEJ/IaraéMbIX POAUTENAMI VIMEH
U T. II. MOXXHO TIPeJIIONOKXNATD, YTO HAI/IAJHOE M300paXKeHme
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BCEX BO3MOXKHBIX BapMaHTOB COYETAHVS COOCTBEHHO MMEHI,
dbamuum 1 oTyecTBa pebeHKa MO3BONIUT YOSIUTDh POAMTENIEN B
IPaBIIBHOCTY NTO3VILIVMM OFHOTO V3 HMX VIV JK€ OHM BBIOEpYT
COBEpILIEHHO VHOJ BapUaHT MIMEHN /I CBOETO pebeHKa.

OdeBUAHO, /A pa3pelleHNs] PasHOITIACUI MeXAY POAu-
TEISIMY OTHOCUTETbHO MMeHM U (W) dpammmuy pebeHka co-
TPYOHMKY OpTraHa OIeK! U IOIeYNTeNbCTBA IPUIETCSA MpoBe-
CTU HEeCKOJIBKO BCTPeY C POAUTEIIAMIY, HA0bl CHU3UTD OCTPOTY
KOH(IVKTA, IPEfOCTaBUTh BO3MOXKHOCTD IIOCMOTPETH Ha Iep-
CIIEKTMBBI peajM3alyyl BapMaHTa, NPEAJIOKEHHOTO KaXKJbIM
U3 HUX, I IPUHATD pellleHe, COOTBETCTBYIOIIee He TOMbKO MX
MHTepecaM, HO U MHTepecaM UX peOeHKa.

HeobxopnmMocTh NpyMeHeHMsI MeAVaTVBHBIX TeXHOJIOTYIA
OPTaHOM OIIeKM U IIOTIeYNTEe/IbCTBA MOXKET BOSHUKHYTD M TP
npuMeHeHun nonoxenni 1. 2 ct. 59 CK P®. YcranaBnusas
HOPMY «eC/IV POUTENN IPOXKUBAIOT Pasfie/IbHO M POIAUTENb, C
KOTOPBIM IIPO>XMBAET PeOEHOK, JKeaeT IPUCBOUTD €My CBOIO
(dbamMmmio, OpraH OIEKM U IONEYUTENbCTBA paspellaeT STOT
BOIIPOC B 3aBMCMMOCTM OT MHTEPECOB pebeHKa U C y4eToM
MHEHUs IPYTOTO POAUTENIA», 3aKOHOAIATe/Ib TaKKe IIpeJiIoa-
raeT BO3MOXKHbIe Pa3HOIVIACKsI MEXJY POAUTENISIMM, KOTOpPbIe
JIOJDKHBI OBITH Pa3pelleHbl OPraHOM OIIEKY M ITOIIeYNTENbCTBA.

3aMeTuM, y4eT MHEHUs APYroro poguTesnsa o0s3aTeNeH, 3a
VICK/TIOUEHMEM C/Ty4aeB, IPeyCMOTPEHHBIX 3aKOHOM, HaIpu-
Mep, eC/IYl HEBO3MOYKHO YCTAHOBUTD MECTO HAXOXK/JeHUS PYTO-
ro poautens. JJocTaTOYHO 4acTo [pyroil poauTenb He IPOCTO
(bu3MYecKy IPUCYTCTBYET, HO U IIPYHUMAET aKTVBHOE y4acTIe
B OKVM3HM pebOeHKa, IPO>KMBAIOLIET0 OT HErO OT/E/TbHO, BBIIJIA-
YIBaeT a/JVIMEHTHI, B CBA3M C YeM BO3pa)kaeT IMPOTUB IIPUCBO-
eHns pebeHky ¢ammwmu pgpyroro poputens. Kmaccumdeckas
CUTyaIVIsl: TIOC/Ie PacTOp>KeHMsA Opaka MaMa «BepHYIa» Ji0-
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OpayHyio paMIUINIO U, IIOCKOIBbKY PeOeHOK IPOXXIBAET C Hel,
HaMepeHa M3MEeHNUTD U ero GaMIINIO Ha 3TOT >Ke BapUaHT.

Ba)kHO y4nTBIBaTbh, YTO 3aKOH IIpEAIIOaraeT MIMEHHO y4eT
MHEHNs, a He MTOTy4eHe COT/IaCUs POANTeELA, IPOXKUBAIOIIETO
OTZIe/IbHO OT peOeHKa, B CBA3M C YeM COTPYAHMK OpraHa oIle-
K/ U HOIIeYNTENbCTBA MOXET BBbIJJaTh MaTepy peGeHKa cOoOT-
BeTCTBYIOIIlee pa3pelleHIe, layke KOHCTAaTMPOBAB BO3PAXKEHNA
orna peberka. OfHaKO MIPEACTABIIAETCS, YTO IPUHATHUIO pelle-
HIIA TO/DKHA MIPeAIIecTBOBATD MIONbITKA pa3pelleH s BO3HYK-
IIeTO pasHoINacyusA. Bo3MOXXHO, COTPYHUKY OIleKM U MOIeyn-
TENbCTBA 11e/IeCO00Pa3HO NMPYMEHNUTb B MOJZOOHON CUTyarum
TaKyl0 MeIMaTVBHYIO TeXHO/IOIVIO, KaK BbISBIEHNE B IIO3UIN-
AX CTOPOH (pOAUTesIelt) TOrMYeCKNX OIMOOK B apTyMEHTAL L.
B wacTHOCTH, YeM 0OYC/IOBJIEHO J>Ke/laHVe MaTepyl IIPYICBOUTD
pebenky coro dammmmio? [Toyemy orern; pebeHKa BO3pakaer,
He OOYC/IOBJIEH /M €r0 OTKa3 VCK/IIOYNMTE/IbHO HelpUsA3HeH-
HBIMJ OTHOLIEHVAMM C MaTepbio peberka? boree Toro, B xoze
IpYMEeHEHNUA JaHHON MeNMATVBHON TeXHONOIMM COTPYZHMK
OpraHa OIeK) U MOIIeYNTe/IbCTBA JO/DKEH IPeCTaBUTh IIPaBO-
BOoe 00OCHOBaHME COOTBETCTBUSA BO3MOXKHOTO BapuaHTa pas-
pellleHusl pa3HOITIACUII MHTepecaM Kak pebeHKa, Tak M Kax-
IOTO M3 ero poAuTeneil. B 4acTHOCTH, OTIja HUKTO He JIMIIAET
POANTENbCKIX IIPAB U He OTPAHNYMBAET B HIX, B TO BpeMs KaK
JICIIO/Ib30BaHIe MaTepblo 1 PeOEHKOM, KOTOPBIII C Hell IPOXKN-
BaeT, ofHoI Gpamunu 6ymet 60mee KoMpoOpTHBIM /15t pebeHKa
B Pa3/IMYHbIX >KM3HEHHBIX CUTYaI[UAX U IPAaBOOTHOLICHUAX.
OpHako He CTOUT 3a0bIBATh M O TOM, YTO VI3MeHeHue paMummm
pebeHKa, JOCTUTIIIEr0 BO3pacTa JeCATH JIeT, BO3MOXKHO TOTIBKO
c ero cornmacus (1. 4 ct. 59 CK P®).

Ha Haur B31/171, He06X0OAMMOCTD OOpallieHNs K MeUaTB-
HBIM TEXHOJIOTMSIM MIMeeT MeCTO ¥ IIPU NMPYMEHEeHNN TTOJIoXKe-
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Huit 1. 2 cT. 64 CK P®: «Poputenn He BIipaBe NpeACTABIATh
VIHTEPEChl CBOMX JIeTel, €C/IM OPraHOM OIEKM M IOIEeYNTENb-
CTBa YCTAHOBJIEHO, YTO MEX/ly MHTepecaMu pojuTenei u je-
TeJl MMEITCA NMpoTuBopeunsA. B crydae pasHornmacmii Mexpy
POAMTENAMYU ¥ JeTbMIU OpPTaH ONEKV U IOIeYUTETbCTBA 005-
3aH Ha3HAUNUTD IPEACTABUTE/A 71 3aLINUThI IPAB ¥ UHTEPECOB
feTeri». be3ycnoBHO, py HaIMYMM SABHBIX NPOTUBOpPEUYNIl B
IIOBEJIEHNY POAUTEIEN MHTepecaM JIeTell OpraH OIEeK! U IOIIe-
YITENbCTBA JO/KEH IPUHATb COOTBETCTBYIONINE MEPhl pearu-
poBaHums, Kak T0: otobpanme pebetrka B mopsiake ct. 77 CK PO,
IpefbsB/IeHNe B CY/] VICKa 00 OrpaHMYeHUV VIU O JVILIEHUN
ponuTenei pogUTENbCKUX TIPAB.

JJOCTaTOYHO C/IO>KHBIM BUIUTCA YCTAHOBJIEHME pa3HOIVIA-
cuil MeXXay poguTenamu u gerbMmu. IIpu orcyrerBum npeprmno-
JIOKEHUIT O Ha/IMYUU COCTaBa a[MUHUCTPATUBHOTO IPaBOHa-
PYLIEHUS WIN Jake MPeCTYIUVIEHNU COTPYNHMK OpraHa OIeKy
U TIONEYUTENIbCTBA JJOJDKEH IPENNPUHATD BCe [ECTBUA JJIA
BBIACHEHUA NPUYMH pasHoOIIacuii, GopM uX CyIeCTBOBAHUA
U BbIpaXeHMA U T. II. O4eBUIHO, MIMEHHO MelMaTUBHbIE TeX-
HOJIOTMM BBICTYIIAIOT CPEICTBOM paspellleHNsa UMEIOMINXC
MeXZy popuTensMy (OfHUM U3 HUX) U peOEeHKOM pasHOITa-
cuit. Hanbornee apdpexTrBHO B JaHHOM CTy4ae, Ha HAll B3IJIAT,
VICIIONIb30BaHVe TEeXHOJOTUY COMVDKEHMS MO3MLIMU CTOPOH:
nepedpasupoBaHue COTPYJHUKOM OpraHa OIEKM U IOIedn-
TENbCTBA APTYMEHTOB popuTenell (OHOTO U3 HUX) U pebeHKa
C LIeTIbIO UX COMVDKEHS, OABeAeHe TPOMEXXYTOUHBIX NTOTOB
Ka)X/JJ0J1 BCTPeYN C L[e/Ib0 TI0VICKA 3JIEMEHTOB COITIACKs, 00be-
[IVIHEHNe COTTIallleHNII 110 OT/e/IbHBIM BOIIPOCAM B e[VIHYIO -
HUIO COITIAcKA 110 OCHOBHOMY BOIpOCy 1 T. 1. He McK/II04eHbI
U pa3nu4Hble GOPMBI U CIIOCOOBI KOMMYHUKAIUI COTPYAHNU-
Ka OpraHa OIleK! M IIOIeYNTe/IbCTBA OTHE/IbHO C POUTEAMI,
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Ka>K/IBIM VIV OfTHUM V3 HUX, pe0€HKOM JiIA TOT0, YTOObI BBIpa-
60TaTh KOHCTPYKTUBHbBIE CIIOCOOBI pa3pelieHys pasHOIIaCHIL.
Cnenyet ormetutb u cT. 13 ®3 «O6 omeke 1 momneynTeNb-
CTBE», II. 3 KOTOPOII JOIYCKAET, YTO MONEYNTENb HECOBEPILEH-
HOJIETHEMY, JOCTUTLIIEMY BO3pacTa 14 jieT, MoXeT OBITh Ha3Ha-
YeH 110 3asIBJICHNIO CaMoro pebeHKa. besyc/oBHO, OpraH omexn
VI TIOTIEYUTENBCTBA IOJDKEH BBIACHUTD, €CTh /I OCHOBAHUA [IJIA
Ha3HAYeHNs IONEYUTENA ¥ He ABJAIOTCA I TAKMMU OCHOBa-
HYAMM PAa3HOITIACKA MEX/Y peO€HKOM U €TO POIAMUTEIAMIA
ITpuBenennble Boime HOpMbl CK PO cBupeTeNbCTBYIOT O
HaJle/IEHNY 3aKOHOM OPTaHOB OIIEKY ¥ IIOTI€YUTENbCTBA ITO/THO-
MOYVAMM I10 Pa3pelIEHNI0 PA3HOITIACUI MEXY POIUTEIAMMY, a
TAK)Ke MEXY POAUTENAMM U JeTbMI. [I71 peanmsanum yroMs-
HYTBIX ¥ MHBIX IIOJIHOMOYMII aHA/IOTMYHOTO COJiepKaHusA CO-
TPYHEHUKM OPTaHOB OTIEKN 1 ITOTIeU N TENbCTBA JO/DKHBI 00/1a/JaTh
COOTBETCTBYIOLMMY 3HAHUAMM, YMEHVAMI U HABBIKAMMU, JIO-
CTAaTOYHBIM YPOBHEM KOMIIeTeHTHOCTH. IIpodeccronanpHbli
craHpapT «CnenyuanncT opraHa OIEKM U IIONEYNTENbCTBA B
OTHOLIEHNY HEeCOBEepIIeHHONeTHNX»*"” IpefycMaTpuBaeT Ta-
KO€ yMeHMe CIIeLMa/INCTa, KaK «paspelarb KOH(IMKTHI, cO-
IeiCTBOBATh UX paspelleHNIo», OJHAKO B/IaJleH)e HAaBbIKAMI
IPUMEHEHNA MeJVATUBHbIX TEXHOIOTUI, KaK IIPENCTaB/IAETCH,
TaKOKe JO/DKHO OBITh MPEeRyCMOTPEHO PO CTaHAAPTOM.
V3noxeHHble CY>KIEHMA TO3BONAIT YTBEPXK/IATh, YTO IIPU
paspeleHny PasHOIZIACUI MEX/y POSUTENAMY, a TAKXKE MeX-
Iy poruTenaMu (OTHUM U3 pORUTeNel) U JeTbMM COTPYIHUKN
OpraHOB OIEKV U IIOIIeYUTENTbCTBA BIOTHE 0OOCHOBAaHHO MO-

202 TIpukas MuHmcTepcTBa TPyAa U coluanbHoit 3amutsl PO ot 18 HoOsA-

6ps1 2013 roga Ne 6801 «O6 yTBepKAeHNY TPOdECCHOHANTBHOTO CTaH-
mapra «CHenyanicT opraHa OIeKy U MOIEYUTeIbCTBA B OTHOIIEHUN
HecoBepIIeHHONeTHUX» // Poccuiickas rasera. N 9. 17.01.2014.
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My6anyHoe NpeacTaBUTENbCTBO:

o~ Thasa IV
npobaembl COOTBETCTBUA NpaBaM U UHTEpecam AeTen

TyT IIPUMEHATb MefMaTHBHbIe TexHonoruu. [Ipu cobmonennn
OOIIVX IPVHIIVIIOB ¥ IIPABIJI MEAVAIVIV B [IeJIOM M OTJe/TbHBIX
TEXHOJIOTMII B YaCTHOCTY ClienypyKa pyIMeHeHNs UX B IIpakK-
TVYIKE OPTaHOB OIIEKM VI IIONEeYNTENbCTBA ONPefesaeTcs CIefy-
oMM (aKTOPaMIL:

3aKOHOJIaTe/Nb MPSIMO OIIpefeisieT CIIOPbl MEeXAY POfH-
TeJISIMI, KOTOPble MOTYT OBITh pa3pelieHbl UCKIIUN-
TE/IbHO B Cy/IleOHOM HOPS/IKe;

OpraHbl OIEKM ¥ IIONEYMTENTbCTBA MOTYT pa3pellarhb
pasHOIZIACKS MEX/Y POJUTEAMY, a TaKXKe MeXAY Po-
putensaMu (OHUM 13 POIUTENEN) U ETbMIU 32 UCKITIO-
JYeHIEM CTy4YaeB, IIPSIMO MIPELYCMOTPEHHBIX 3AKOHOM I
IPeANoAraoIyX CyAeOHbI IOPAZOK Pa3pelIeHs;

B OTHOILIEHNN BCEX CIOPHBIX BOIIPOCOB, 3aTParnBao-
IMX MHTEPEChl JeTell, CeMeltHOe 3aKOHOIATETbCTBO
yCTaHaB/IMBAET IIPABIUJIO: CIIOPBI ¥ Pa3HOITIACYS JODK-
HBI Pa3peraTbCsi NCXOJsS 13 MHTEPECOB JeTelt;

CITOPBI ¥ PasHOITIACHS JO/DKHBI Pa3peIaTbcs C yIeTOM
MHEHMV JIeTeil, a B CIy4asixX, IPsAMO IPeSyCMOTPEHHBIX
3aKOHOM, TOJIBKO C COITIACUSA [eTeil, JOCTUTIINX BO3-
pacra JIecsiTu JIeT.

BeimrensnoxxeHHOe MO3BO/IAET CHOPMYIMPOBATH HEKOTO-
pble BBIBOJIBL:

IIPEeICTaBUTENbCTBO MHTEPECOB JI€TEN, OCYLIECTB/IA-
eMoe POIUTENAMM B CIy4asX U MOPAAKE, IpefycMo-
TPEHHBIX 3aKOHOM, IIPEAIIONaraeT He IpPOCTO IpeacTa-
BUTENbCTBO KaK TAKOBOE, OHO MMeeT CJIOXKHYIO IIpUpPO-
Iy, ICK/TIOYAIOIYI0 IPOTUBOpPEeYlie MHTEPeCoB pebeHKa
UL IHTEPECOB POANTEIEN;

IIpY HAapyLIEHU! IPEeSyCMOTPEHHOIO 3aKOHOM IIPMH-
I[/ATIa COOTHOILIEHMS VHTEPECOB IMOABIAIOTCI OCHOBA-
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MEXAY POAUTENAMMU U [ETbMMU

HYS I TaK HA3bIBAeMOTrO ITyOIMYHOrO IIpeACTaBU-
Te/IbCTBA, OCYILIECTB/IAEMOIO OPraHOM OIIEKM U IIOIIe-
YUTENbCTBA U (M/IM) Ha3HAYeHHBIM UM IIPeJICTaBUTe-
ieM;

»  TyOMMYHOE MPEACTaBUTENbCTBO BOSMOXKHO 1 B paMKax
OCYILECTB/IEHMA OpraHaMM OIIEKM U IIOIE€YUTENIbCTBA
IIOJIHOMOYMIA, IPEAYCMOTPEHHBIX 3aKOHOM, C II€/IbIO
obecrieueHns rOCY[JapCTBEHHON CEMETHO ITOIUTUKY;

»  TyOMMYHOE MPEACTaBUTENbCTBO BOSMOXKHO M TI0 MHU-
uaTuBe pebeHKa, JOCTUTIIET0 BO3pacTa YeThIPHAIa-
THU JIET, B CBA3Y C YeM OPTaH OIEKU U IIOIEeYNTEIbCTBA
IO/DKEH BBIACHUTH VMCTMHHBIE NPUYMHBI XO#ATalCTBA
pebeHKa O Ha3HAUEHMM eMy IOIIeYUTeIs], ONPeNe/TNTh
OCHOBaHNUs ¥ BO3MOXKHbIe (POpPMBI paspelreHus KOH-
¢dnuKTa MHTEpecoB pebeHKa U MHTEPECOB POANTEIEIL.
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